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THEREUPON, the follow ng proceedi ngs were had:

MR. GOURD: Good norning. The 1999 Constitution
Convention of the Cherokee Nation will conme to order. The
i nvocation will be given by Ed Junper. He will be followed by the
presentation of the Colors by the Cherokee Nation Col or CGuard.

Pl ease rise

MR. JUMPER:. (Il nvocation in English and Cherokee
di al ect)

MR GOURD: Col or Guard.

Wth the assuned permission, | would Iike to grant the
Col or Guard presenter an opportunity to nmake a commrent.

COLOR GUARD PRESENTER: Ladi es and gentlenen, |
would just like to take an opportunity. This is a historic event.
Al'l of you have a great responsibility ahead of you. | would just
like to remind you that the privilege, the honor of our Nation
com ng together for events like this were guaranteed by a great
nunber of our fellow tribal nenbers that sacrificed a great deal

Sone of us put on funny | ooking clothes, raised our right
hand, and pronised to obey orders. Some of our brothers and sisters
did not get the opportunity to cone hone, but we have all made
sacrifices in order for a group like this to assenble and conduct
busi ness of this nature.

And in respect and in honor of the nenories of our
brothers and sisters who did not cone hone, | would just |ike to ask
you to conduct yourself in the manner befitting their sacrifices.
Thank you.

MR GOURD: Present the Col ors.

(Col ors presented)

MR GOURD: Please be seated. On behalf of the
Constitution Convention Conmi ssion, | welcone you to the 1999
Constitution Convention of the Cherokee Nation. W cone together
for the next three days to join our nminds in a historic undertaking.

We are here to review, analyze, and decide the form content, and
structure of our governnent.

This Convention is historic. The last tinme the Cherokee
peopl e came together in a Constitutional Convention was to draft the
Constitution of 1839. That gathering was a result of the active
uni on that followed our forced renmoval on the infanmous Trail of
Tears. CQur people suffered enornous loss of life, liberty, and
property, yet they nanaged to rise above the turnoil of their tinmes
to create a new governnent.

The governnent they set in place served our people unti
the United States decided that Cherokee sovereignty could be
ignored. At the turn of the last century our people were subjected
to a perpetual barrage of acts of congress. The Curtis Act, the
Dawes Act were designed to bring about an end to our existence as a
separate and di stinct people.

While it is true our sovereignty was ignored, it is a



known fact today that our sovereignty cannot be denied. From 1907
to the early 1970s, it was sinply assuned that the Cherokee Nation
had ceased to exist. W had a series of presidentially appointed
Chiefs. W had no quorumto establish public policy, no forumto
adm ni ster our laws, and no forumto adjudicate disputes. Qur
resources and our people were managed by an agency of the Federa
Gover nrent .

Qur | ast appointed Chief was WW Bill Keeler. He
organi zed a Kitchen Cabinet to advise himon issues, and he forned a
quasi Council called a Conmunity Rep Association. Many of the
del egates here today recall those days and were active in both the
Ki tchen Cabi net and the Community Rep Associ ation

| had the distinct honor to know and work as a vol unteer
in Chief Keeler's adnministration. Qur collective actions were a
| abor of love and an act of faith. It was a |abor of |ove because
at that time there was no noney. |t was an act of faith because we
were starting a new governnent for the Cherokee peopl e.

Chi ef Keeler left a legacy. A conmittee was fornmed to
draft a Constitution of the Cherokee Nation of Cklahoma. The
Cher okee peopl e approved that Constitution by a referendumvote in
1976.

We are here pursuant to Article XV, Section 9. "The
guesti on of such proposed convention shall be submtted to the
menbers of the Cherokee Nation at |east once in every twenty years."

That was on the last ballot. This is the end product.
Here we are together. To come together in Constitutional Convention
is atruly unique experience. Qur current population is nore than
two hundred thousand and growi ng at an expedi ous growh rate every
day.

Looki ng across the Convention hall here, | see the face
of the Cherokee people. W cone in every shape, size, and col or
that can be imagined. Wile we are in convention, we share a conmnon
bond. W are all delegates. W have uni que status.

We can tal k about things that are currently illegal and
unconstitutional and nake them | egal and constitutional. W can
make things currently legal and constitutional, illegal and
unconstitutional. And we can talk about things that do not exist,

and we can create them

You, as delegates to this Convention, are the first to
sit in judgment of the quality of work by those of us on the
Constitution Convention Conmi ssion. CQur final work product will not
be judged by any of us in our capacity as del egates; by our capacity
as an el ected appoi nted enpl oyed person at the Cherokee Nation or
anywhere el se; not by our individual status of having a higher
degree of Indian bl ood than our neighbor; not by having nore
acadeni ¢ degrees or professional status. The final judge will be
t he peopl e of the Cherokee Nation when they conme to vote on May the
22nd.

Let us pledge, therefore, to work together as Cherokee
people. Qur individual interests nust be set aside. The



Constitution Convention Conmmi ssion has been dedicated to this conmmon
goal since our inception. Qur work has been a | abor of |ove and an
act of faith.

Conmi ssi oner Coon early on issued the challenge to the
Commi ssion. She said, "Let's work to nake the Cherokee Constitution
the best one on the face of the earth.” | propose that we cel ebrate
her chal |l enge and dedi cate ourselves to our past at hand.

I would like to introduce at present, or wel cone
Princi pal Chief Joe Byrd.

CHI EF BYRD: (Cherokee dialect) Good norning.

First, I1'd like to thank President WIlliams for the opportunity for
us to have this historic event here at the canpus at Northeastern
State University. |'d also Iike to comend the Constitution

Convention Conmi ssion for an outstanding project they have taken
under their Conm ssion to nake sure that they give us the best
possi bl e quorum that the Cherokee people could have, and they have
done an outstandi ng job.

Wth that, | ask you give the Constitution Convention
Conmi ssi on an appl ause.

(appl ause)

Hi storic event, as you look in the audience and you | ook
at the diversity that we have, many of the names that are here today
were probably at the last Constitutional Convention

I'"d like to just say that the inportance of the
participation of our citizens in our government has al ways been
sonet hi ng that we have advocated. | feel like there's no service
hi gher than serving as a delegate to a Constitution Convention

The Constitution defines the roles and responsibilities
of all who serve in the governnent. W all need to keep an eye to
the future. W need to put aside our personal differences and think
on behal f of the whole of the Cherokee Nation

We nust represent all the Cherokee peopl e who cannot be
here today. There are nany out there in the rural areas and out of
state that cannot participate. But don't you think they are not
keepi ng an eye on us, folks. Keep those people in mnd as we pursue
t he day.

I wish you all good luck in your deliberations, and
| ook forward to the final work product that you produce.

(Cher okee di al ect)

There is nothing that we cannot acconplish. Wen the
Cher okees work together, in spite of their differences, there is
not hi ng that we cannot overcome. And this is the opportunity of a
century for all of us to put aside our differences and nake sure
that we are here to represent all of our tribal nenbers because the
worl d i s watching.

"Il leave you with a little quote

"The work that is worthy of reward is a work that
endures." Corinthians 13: 14,

(Cher okee di al ect)

Work together. Wado.



MR GOURD: |I'd like to introduce now, the
presi dent of Northeastern State University, Doctor Larry WIIians.
MR. WLLIAMS: Thank you, Doctor Gourd. Chief
Byrd, menbers of this historic Constitutional Convention, we wel cone
each and every one of you here this norning to our canpus at
Nort heastern State University. It's certainly a privilege and an
honor for us to be able to host you and for ne to stand before you
here today on this historic occasion. It's been a hundred and sixty
years since the Cherokees held a Constitutional Convention.

To those of you who are alummi of Northeastern and are
our guests on canpus fromtime to tinme, | want to wel come you back
to the canpus, to your canpus, to your University. To those of you
who are perhaps on our canpus for the very first tinme, or perhaps
have not had the | engthy connection or naybe haven't been here a
long tine, | extend a very special welcone to you

We are very proud of our University and very proud of the
| i nkage between Northeastern State University and the great Cherokee
Nat i on.

The work you'll be doing here in the next three days has
trenendous potential to affect the history of the Nation, and
personally can't think of a nore appropriate place for you to neet
and di scuss ideas that will help nold the future for the Cherokee
peopl e.

We're pleased that Northeastern State University can be
able to rem nd people that our history is forever linked with that
of the Cherokees. W trace our roots to the founding of the
Cher okee National Fenale Sem nary 1846, nearly a hundred and
fifty-three years ago.

And today we hold classes in historic Sem nary Hall .

W' ve presently renovated it. And for those of you who are visitors

at our canpus for perhaps the first tine, | would encourage you to
take a nonent to try to get by Seminary Hall. [It's well worth the
trip.

And in Seninary Hall where thousands and thousands and
literally thousands of young men and wonen have fulfilled their
acadenmi ¢ goals, and nany of these individuals were Native Anerican
and by far the magjority of those were Cherokee.

In fact, | can stand here today and renind you that we
have bragging rights. W are an institution that has the |argest
Native Anerican enrol |l nment of any public University in the United
States of America, here at Northeastern State University, and we're
very proud of that.

There are several reasons why Native American students
choose to pursue their education at Northeastern. W like to think
first, and forenost, of course, its outstanding quality
academically. W have a great institution here. W actively
provi de schol arshi p opportunities for our Native Anerican students.

Anot her reason students cone here is because the
environnent is naturally rooted to Native Anerican tradition. It
has in place a sill for bringing issues to the forefront that are



important to the Native Anerican people.

In April, we'll present the 27th Annual Synposium on the
Anerican Indian. That's a quorumthat has proven highly successfu
over those twenty-seven years for pronoting awareness of the Native
Aneri can people and Native Anmerican issues.

We have individuals on staff at Northeastern who have
literally devoted their entire lives to pronoting awar eness of
Native Anerican culture, and nay be counted anobngst the nost | earned
individuals in the United States.

Once again, | want to welconme you to this canpus. W
have an open-door policy. |f the door happens to not be open, it's
only cl osed because we are shutting down a draft, but please make
this your home. Make this University a place that you'll remenber
for many, many years to cone.

We are so pleased and so delighted to be a part of this
historic occasion. |If there's anything at all that | can do as
president or any of our staff at the University while you're here
during your deliberations for the next three days, please feel free
to give us a call. Thank you all very nmuch for com ng

MR. GOURD: Including nyself, | would just |ike
to know, how many other alummi at Northeastern do we have because
it's sonething that we take -- everywhere you go, there's sonebody
that's graduated from Nort heastern or sonebody in their famly, and
it is truly a great honor and privilege to cone together on this
great canpus.

I'd like next to introduce nmy fellowtravelers for the
| ast six months. The people with whom we have sat in public
nmeetings, in private nmeetings, on the tel ephone, on E-nail, on the
f ax.

I'd like to introduce first our Vice-Chairman and
parlianmentarian for the Conmi ssion, M. Ral ph Keen, Jr. And as his
substantial, doesn't even come close to the contribution he has
made. The idea for the revised Constitution, wi thout having to go
t hrough forty-five or however nany total amendments we cane up with
he cane up with the idea for the revised Constitution which puts it
in the format so we can do continuity and consistency. And it was
his | abor of love that put that product together.

He would E-nail his copies to nme about four in the
norning. | would send back responses when | got back to the office
about six-fifteen. So it has been truly a | abor of |ove, and
woul d request a special applause for this extra effort that this
gent| eman has gone to.

(appl ause)

The Secretary-Treasurer for the Comrission is M. George
Underwood. When the Conmi ssion was forned, each branch of
gover nment appointed two, and then the six of us selected the
seventh person, and George was the unani nous sel ection of the
Conmmi ssioners to serve with us.

Next, 1'd like to introduce Conmi ssioner Luella Coon
She is the grand | ady of the Conm ssion, and she is our Sergeant at



Arns because | cannot inmagi ne anybody who would not do exactly what
they were told. 1've known Ms. Coon for years, and | don't know
anybody who has ever stood up to her and not done it. So we

appreci ate Luella. She's been at every neeting, and she has kept us
in order, and it didn't take long for her to acconplish that.

And Conmi ssi oner Jay Hannah. One of the things about Jay
is that it didn't nake any difference when or where or why a neeting
had to occur, he was there and usually there first. But he drove
from Norman, Okl ahoma. And you know how it goes, if you live close,
you don't meke plans, and he was always there first. He is the
of ficial records keeper, the custodian of the Comn ssion.

We are creating a historical docunment so that twenty
years from now when we cone together and ot her Cherokees cone
together in convention, they will know exactly why, when, how, and
what we went through, and the processes and ideas that were brought
up by the people so they will have a better idea.

We don't know what happened in 1839. W don't have the
mnutes. |'ve talked to individuals who were on the '75
Constitution Conmittee. But we are creating that official record,
and Jay is the one that is charged with the responsibility to nake
sure that that's preserved in every way possible.

I'"'m Charles Gourd, and | had the incredible honor to
serve as Chairman of this Conm ssion, elected by nmy fellow
Conmi ssioners. And it's kind of a silly thing to say, but | think
we have bonded quite well over the last six nonths. So thank you
very much.

I'd like to introduce -- and, again, our thinker, M.
Keen, cane up with the idea that it would be good for us to have in
our service a parlianentarian. And in our searches we found an
incredibly highly qualified and readily avail abl e parlianentarian
fromFort G bson, Oklahoma, Ms. Margaret McKee, who is with us here
today. W will also have the services of her assistant in our
del i berations, Ms. Deborah Langl ey.

On the count of three, | would |ike everybody to say
"Happy birthday, Margaret," which tonorrow is her birthday. One
two, three.

DELEGATES: Happy birt hday, Margaret.
MR GOURD: She has been a tremendous asset.

Next on our agenda, | would like to call upon the
credential report by the Secretary, M. Ceorge Underwood.

MR. UNDERWOOD: M. Chairnman, we have registered
si xty-six del egates, and creating a quorumof thirty-four. There
are four alternates registered, and the Comm ssion is ready to do
busi ness.

MR GOURD: W are official. It is indeed a
great honor. | would like nowto introduce a guest with whom | have
been communi cating by E-mail, and she asked if it was possible for

her to attend as a student to this Convention. And | said, "Well
of course, it would be just fine."



And she happens to have conme from hal fway around the face
of the earth. M. Tina Roensberg fromBerlin, Germany has cone this
far to observe and participate.

And this norning when the Conm ssi on opened our business
neeting, we made a notion and accepted it anong oursel ves to nake
her an honorary appoi nted del egate to the 1999 Constitution
Convention of the Cherokee Nation

The oath of office will be admi nistered to the del egates
by Chief Justice Viles, followed by Justice Dowty, who will then
admi nister the oath to Justice Viles. Please rise.

CH EF JUSTICE VILES: This will be for the
del egates and the alternates. |If you're not a del egate or an
alternate, why don't you just go ahead and take your seat. The
del egates and alternates pl ease raise your right hand and repeat
after ne.

| do solemly swear or affirm--

DELEGATES: | do solemly swear or affirm--

CH EF JUSTICE VILES: -- that | will faithfully
execute the duties --

DELEGATES: -- that | will faithfully execute
the duties --

CHI EF JUSTICE VILES: -- of delegate to the 1999
Constitution Convention --

DELEGATES: -- of delegate to the 1999
Constitution Convention --

CH EF JUSTICE VILES: -- of the Cherokee Nation

DELEGATES: -- of the Cherokee Nation --

CH EF JUSTICE VILES: -- and will to the best of
nmy ability --

DELEGATES: -- and will to the best of ny
ability --

CHI EF JUSTICE VILES: -- preserve, protect, and
defend --

DELEGATES: -- preserve, protect, and defend --

CH EF JUSTICE VILES: -- the Constitution of the
Cher okee Nation --

DELEGATES: -- the Constitution of the Cherokee
Nation --

CH EF JUSTICE VILES: -- and the United States
of Aneri ca.

DELEGATES: -- and the United States of Anerica

CH EF JUSTICE VILES: | swear or affirmfurther

DELEGATES: | swear or affirmfurther --

CH EF JUSTICE VILES: -- that | will do
everything within nmy power --

DELEGATES: -- that | will do everything within

ny power --
CH EF JUSTICE VILES: -- to pronpte the culture,



heritage, and traditions --

DELEGATES: -- to pronote the culture, heritage,
and traditions --

CH EF JUSTICE VILES: -- of the Cherokee Nation.

DELEGATES:. -- of the Cherokee Nation.

CHI EF JUSTI CE VILES: Congratul ations.
(Chief Justice Viles sworn in
as del egate by Justice Dowty)

MR. GOURD: | need to take just a short recess
to reset the stage here and bring the lap top for presentation. Are
we going to do that later? W need to reset the stage for just a
second.

(recess taken)

MR GOURD: | was slightly remiss in ny
instructions earlier. W have had a request and we've worked with
t he students from Sequoyah H gh School and t he Cherokee Nation Youth
Council who will be serving as pages to the convention, and | would
like to introduce the pages that are here today.

From Sequoyah Hi gh School, Teria Sixkiller, Crystal
Mouse, Ashl ee Dreadful water, Tamara Davis, Joy Hooper, and G|
Beaver. Qur pages are fromthe Youth Council, and there will be
nore here over the weekend to provide services for the del egates.

Today, Angel a Sandoval, Elisa Henson, and Macki e Moore.
I'd like to introduce now our parlianmentarian, Mrgaret MKee.

MS. McKEE: Just a few short sentences, and that
as parlianentarian, | want to rem nd the del egates how nuch
convention planning has gone on between the parlianmentarian and the
Conmi ssi on nmenbers when you're considering confirnmng the offices.

The next order of business on the agenda is confirnmation
of officers.

MS. HAGERSTRAND: M. Chairman.

MR. GOURD: Yes.

M5. HAGERSTRAND: Del egate Mari on Brown
Hagerstrand. | nove that we confirmthe Constitution Conm ssion
Chairman officers, and they should be confirmed as listed in the
convention rules and proposed agenda.

MR GOURD: W have a motion to confirmthe
of ficers of the Constitution Convention Conmi ssion to serve as
officers for the convention.

MR HOSKIN, JR: Second.

MR SMTH. My | be heard?

MR GOURD: W have a second from Charl es
Hoski n.

MR SMTH:. Delegate Chad Snith. | nomnate
that Jay Hannah be the Chairnman of the Constitutional Conmi ssion.

MR. CORNSI LK: David Cornsilk, delegate. |
second that notion.

MR GOURD: W have the first notion was to
confirmall of the officers, Chairnman, Vice-Chairman, and Secretary.
And your notion, would that be to confirmthe other two and j ust



one replacerment or what?

MR SMTH:. Yes, sir.

MR GOURD: We'll need to take a vote then, the
first notion, with the second, was to confirmthe officers of the
Constitution Convention Conm ssion to serve for the Constitution
Conventi on.

MR. POTEETE: Point of order.

MR GOURD: W do this --

MR. POTEETE: On the notion, what was the
answer ?

MR. GOURD: She said you don't debate. You just
vote on it. Is aroll call vote in order?

MR. HEMBREE: On order. Todd Henbree, del egate.

MR, GOURD: Yes.

MR. HEMBREE: Wuldn't the proper procedure to
have been to open the floor for nom nations, have a nom nation
speech and that seconded, speech for the officer, each officer? And
then if there were nore than one officer, or nore than one
i ndi vidual noninated, take a vote on that, and then confirm by
affirmation the other two officers.

MR. GOURD: My understanding is lots of ways to
do it. And we tal ked about lots of ways to do it.

M. Secretary, we should go to a standing count or vote.
Al'l of those in favor of the notion to confirmthe officers of the
Constitution Convention Conmi ssion to serve as officers for the
Constitution Convention, please rise.

DELEGATES: (standing)

MR. UNDERWOOD: Thirty-eight.

MR. GOURD: Be seated. All of those against the
notion, please rise

The vote is thirty-eight --

MR JOHN KEEN: M. Chairnan.
MR GOURD: Yes.
MR JOHN KEEN: Point of order. John Keen
del egate. The honorary del egate stood in a vote. |Is that in order?
MR. KEEN, JR : | notice that sone people who

are not del egates stood as well.

M5. LANGLEY: Can we pl ease have anyone who's a
del egate in the first three rows. The ones who are not in the first
three rows, please nove to the first three rows. Be sure we count
the right people.

MS. MEREDI TH: Can we have a roll call vote on
this, please?

MR GOURD: M. Secretary, please nove to a roll
call vote to clarify.

MR. KEEN, SR : Ral ph Keen, delegate. Wuld you
read the question, please?

MR GOURD: The notion on the floor is to
confirmthe officers of the Constitution Convention Conmi ssion
nysel f as Chai rman, Ral ph Keen, Jr. as Vice-Chairnman and George



Underwood as Secretary, is to confirmthe officers of the Conm ssion
to serve as officers for the Constitution Convention.
M. Secretary.

MR. UNDERWOOD: You're asking for a roll call
vot e?

MR GOURD: Yes, sir.

MR. CORNSILK: M. Chairnan, before you do that,
may | nmake a comrent. David Cornsilk, delegate. | would like to
ask Marion to withdraw her nmotion, and out of respect for Marion.
Marion, | love you to death. Wat we see here is a division
begi nning to occur, and one thing that we're trying to acconplish is
concurrence and get through this process. And if we can just do
this in the formof an election, just have an election. Have actual
nom nati ons made and just do it the denocratic way.

MR SMTH. M. Chairman. | wll offer to anend
my notion -- | nean, offer to anend Ms. Hagerstrand's notion to
desi gnate Jay Hannah as the Chairnan of the Conmi ssion.

MR JOHN KEEN: |'d like to second his notion

for anendnent.

MR. KEEN, JR : M. Chairman, del egate Ral ph
Keen, Jr. Sir, with the clear division that this issue is bringing
about, | would nove that the officers of this convention be el ected
by noni nation and vote.

MR GOURD: Mbve that the officers of this
convention be conducted by nomination and a vote; is that correct?

MR KEEN, JR.: That's correct, sir.

MR. CORNSI LK: David Cornsilk, delegate. |
second that notion.

M5. MEREDI TH: Mary Ellen Meredith, delegate.
Did we finish? Did Marion withdraw the notion or did that --

MR. GOURD: That was ny next question. W still
have a notion on the floor, noving to a roll call vote. M.

Hager strand, you've been asked to wi thdraw your notion.

MS. HAGERSTRAND: If it will ease the
Convention's feelings, then | will withdraw to go with Ral ph Keen,
Jr.'s amendnent.

MR GOURD: Mdtion to confirm has been
wi thdrawn. | guess we cancel the roll call vote. The Chair now
opens the floor for nom nations.

MR SMTH M. Chairnman, | would nom nate Jay
Hannah as Conmmi ssi on Chair man.

MR. GOURD: Jay Hannah has been noninated. As a
guestion to M. Snith, as the Chairnman for the Convention and not
the Conmission; is that correct?

MR SMTH. That's correct.

MR. GOURD: W have a nonination of M. Jay
Hannah. Are there other nom nations?

MR JOHN KEEN: M. Chairnan, John Keen,
del egat e.

MR GOURD: Yes, sir.



MR. JOHN KEEN. | nominate Ral ph Keen, Jr.
Vi ce- Chai rman of the Conventi on.

MR. HEMBREE: On order.

MR. JOHN KEEN. Vi ce- Chai r man.

MR. HEMBREE: On order. Todd Henbree, del egate.
There's been a nomnation for an individual as Chairman of the
convention. That requires a second.

MR. ROBI NSON. Second.

MR. GOURD: Second.

MR. ROBINSON: | second. Just get this thing
going. |'malready getting ashamed of us.

MR. RUTLEDGE: Point of order. Delegate
Rutl edge. | believe we still have that one motion by M. Snmith. |If
he would withdraw it --

MR SMTH: | certainly w thdraw that anendnent.

MR GOURD: W have two nomi nations for
Chairman. W have M. Jay Hannah and M. Ral ph Keen. Are there
further nominations?

MR KEEN, JR: Point of clarification, M.

Chai r.

MR GOURD: Yes, sir.

MR. KEEN, JR : Delegate Keen's nomi nation was
for me to be Vice-Chairnman.

MR GOURD: W were still discussing Chairnan.
And | asked for further nom nations.

MR. ROBINSON: In respect to M. Hannah, | know
him But this is already becoming political. | was very proud to
be a nenber of the Conmission, I'mstarting to be very not proud.
But | nonminate Dr. Charles Gourd for Chairnan, and | hope that we
second this and we get to noving and do the business that we're here
for, not fighting over who gets to say what.

MS. HAGERSTRAND: | second that notion.

MR. GOURD: W have a second nom nating Charles
Gour d.

M5. STARR-SCOTT: Delegate Starr-Scott. |
second M. Keen's notion for Vice.

MR GOURD: We're still working on Chairnan.
We're doing this one officer at a time. Any other nom nations?

MR JOHN KEEN: WAs M. Hannah's notion for
nom nation for Chairnman seconded?

MR GOURD: Yes. Yes, it was.

MR HEMBREE: | nove the nom nation cease.

MR CORNSILK: | second that notion.

MR GOURD: Mdve nomination cease. Al in
favor.

THE DELEGATES: Aye.

MR GOURD: (pposed.

Mbtion carries.
Do you want a roll call vote or a standing vote?
M5. MEREDI TH: Mary Ellen Meredith. Do we have



a second for the nom nation?

MR. GOURD: Yes.

W'l take a standing vote.

MR CROUCH: Point of order. Could we have for
those of us who are out of town, a two-minute presentation by each
of the people? You' ve had a chance to use the nmike, and | have a
clear idea who Dr. Charles Gourd is. Jim Crouch from Sacranento
And | would like to have a chance to hear fromboth of these people
who would like to have this inportant responsibility.

MR GOURD: M. Hannah.

MR. CORNSILK: May | request a roll call vote
when we do finally vote?

MR. HANNAH.  Thank you. My nane is Dennis Jay
Hannah. | ama native of Mseley's Prairie. One-eighth blood
citizen of the Cherokee Nation. | grew up in northern Adair County.

| am descended fromthe famlies of Caleb Starr and Nash
(unaudi bl e). There are many of you here in this roomthat | claim
as cousi ns.

| attended high school in Watts, klahoma, in Adair
County. And was fourth generation to attend what we respectfully
refer to as Northeastern Senminary here at Northeastern, where | took
an undergraduate degree in education. | hold a Master's degree from
Okl ahoma State University in Stillwater. And | have spent the past
ei ghteen years of ny professional career as a bank adm nistrator
serving as bank president of two community bank | ocations and
currently serve as executive vice-president of the state's |argest
state chartered bank.

I, for a period of tine, served as president of Banc
First here in Tahl equah. During that period of tine, | was honored
to serve as Cochairman to the Private Industry Council for our
Nati on under the | eadership of Chief Wlnma Mankiller. And only
until 1994, | departed fromliving within the historic boundaries of
the Nation, where | nowlive in Norman with my wife and daughter
al so natives of Tahl equah.

| aman apolitical figure of this Nation. | ama
citizen. | believe that we are about the work that nmany have | onged
for, and that we have the ability to, in fact, cone together and to
practice what we have as culturally true, a true core value, and
that woul d be consensus. And we need to be about that here at this
convention over the next three days.

This Convention, as taking its oath this norning, answers
only to the Alm ghty and to the Cherokee people, and as |'ve often
sai d, not necessarily in that order. W have an opportunity to cone
together and to show as the Chief -- as the (Cherokee dialect) told
us this norning, we have the ability to once again show all of those
who are watching the Cherokee Nation and have been over the previous
two years that we can stand as a sovereign voice, as a | ogica
voi ce, and as a people prepared to take a culture, and nost
i mportantly our government, into the next century. That's who Jay
Hannah woul d be.



MR. GOURD: |'mgoing to have M. Ral ph Keen,
Jr. preside over this procedure.
MR. HOOK: Sir, ny nane is Jonathan Hook from

Houston. | have not had the opportunity to hear Gourd's sinmlar
statenment about his personality and personal background. | wonder
if we can have a statenent somewhere?

MR. KEEN, JR : Point taken. | wll give Doctor

Gourd the opportunity to address the del egates.
MR. GOURD: That's why | asked M. Keen to step

in. I'mCharles Gourd. [|I'moriginally from Tahl equah. | went to
Tahl equah Hi gh School. As | nentioned earlier, from Northeastern
State University. | obtained a Master's degree in anthropol ogy from
the University of Oklahoma in 1976, as | recall. And ny doctorate

degree is in anthropology fromthe University of Kansas, which
finished in 1984.

| wote specifically on the issue of tribal sovereignty
and international |law, federal Indian |aw and state triba
relations. | have read and reviewed and witten or |ectured about
nearly every treaty and agreenent that the Cherokee Nation has ever
had, not only with the federal government, but with other tribes.

And as | nentioned, it is a great honor to serve as
Chai rman of the Conmmi ssion, and | appreciate the placenent of ny
name and nomination for office of the Chair for the Convention
Thank you.

MR VILES, JR: Philip Viles. My | request
when we take this roll call vote, that for this first tine, at
| east, people stand and take a nonent so | can put nanes with faces.

And later on, we can do it sitting and fast. But | would
appreci ate that opportunity, instead of going around and i ntroducing
everybody, if | make that request.

MR KEEN, JR: Yes, sir, | think that woul d be
advisable. | would Iike the two nom nees, if they so choose, to
take a nonent to step out of the room if you would like to do that.

And | would like to call upon the service of our tellers to cone
down and assist our Secretary in counting the votes.

M5. MASTERS: Would the Secretary take the
m cr ophone through this, too?

MR. KEEN, JR: Do we have tellers up there? W
need a coupl e of volunteers.

At this tinme, | would turn the microphone over to our
Secretary of our Commi ssion.

MR. JOHN KEEN. John Keen, delegate. Could you
read the question before we vote on it?

MR. KEEN, JR : The question before the
del egates are who should be elected as the presiding officer of this
convention. The two nom nees are Dr. Charles Gourd and M. Jay
Hannah

The parlianentarian has advised ne that the way these
el ections are conducted is there are two separate votes. The first
vote will be on the first candidate that was noni nated, and so



that's the way we will proceed. The second vote will be on the
second candi dat e.
Del egat e Pot eet e.

MR. POTEETE: Troy Poteete. Are we going to
hear from-- a nom nating speech as we requested, soneone el se
saying a word or two about why both of these people are equally
qualified? One of themis an enployee of the Cherokee Nation; the
other one is an independent busi nessnan.

The Conmi ssion's conducted things with dignity; Charles
Gourd has done a wonderful job. That's not the reason for having
anot her noni nee.

MR. KEEN, JR : The point has been raised -- |
under stand your point, sir -- that you would like to have an
opportunity for the del egates to di scuss these two nom nations; is
that correct?

MR. POTEETE: Yes.

MR. KEEN, JR : According to the
parlianmentarian, she says that would not be in order. W've heard
fromthe two nonminees, and | can't really see what nerit it would
have.

M5. MASTERS: Would you pull the m ke closer?

MR. KEEN, JR: | can also turn it up

M. Jay Hannah was the first nom nee.

M5. MEREDITH: It would help if you speak into
the m ke and not turn your head away fromit.

MR. KEEN, JR : Thank you, ma'am | wll try to
speak up, as well.

The first candi date who was noni nated was Jay Hannah, so
this first vote will be whether or not he should be elected as the

presiding officer of this convention. | will now call upon our
Secretary, M. George Underwood, to conduct the vote.

MR. UNDERWOOD: | have only the | ast nanes of
the delegates. I'mnot too sure that all of you have registered.

have not conpared this with ny registration sheet.
But |ast nane, the first nane is Adair,

ADAI R No.

UNDERWOOD: Al berty.

ALBERTY:  Yes.

UNDERWOOD: Bi |l | Baker

Bl LL BAKER: Yes.

UNDERWOOD: Donn Baker. Jack Baker

JACK BAKER: Yes.

UNDERWOOD:  Berry.

BERRY: Yes.

UNDERWOOD:  Bi rmi ngham

Bl RM NGHAM  No.

UNDERWOOD:  Burnett.

. BURNETT: | want to abstain because this is

a very difficult position for ne.

UNDERWOOD:  Center.

yes" or no.

EE R
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Downi ng.
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CENTER:  Yes.
UNDERWOOD;  Chi | son.
CHI LSON:  Yes.
UNDERWOOD; d ar ke.
CLARKE: No.
UNDERWOOD;  Col son.
COLSON:  No.
UNDERWOOD:  Coon.
COON:  Yes.
UNDERWOOD;  Cor nsi | k.
CORNSI LK:  Yes.
UNDERWOOD;  Cr awf or d.
CRAWFORD:  No.
UNDERWOOD: Crittenden.
DON CRI TTENDEN:  No.

UNDERWOOD; That was Don.

H. CRITTENDEN. No.
UNDERWOOD;  Cr ouch.
CROUCH:  Yes.
UNDERWOOD: Bill Davis.
BI LL DAVIS: Abstain.
UNDERWOOD: Earl| Davi s.

DOWNI NG Yes.
UNDERWOOD:  Dowt y.
DOMY: No.
UNDERWOOD:  Fost er.
FOSTER: Yes.

UNDERWOOD: Gourd. Qunter.

GUNTER:  No.

UNDERWOOD:  Hager st r and.
HAGERSTRAND:  No.
UNDERWOOD:  Harmmons.
HAMMVONS:  Yes.

UNDERWOOD: Hannah. Her od.

HEROD:  Yes.

UNDERWOOD:  Hat haway.
HATHAVWAY:  No.
UNDERWOOD:  Havens.
HAVENS:. No.

UNDERWOOD:;  Henbr ee.
HEMBREE: Yes.
UNDERWOOD;  Hook.

HOOK:  No.

UNDERWOOD:  Hoskin, Jr.
HOSKIN, JR.: No.
UNDERWOOD: Hoskin, Sr.
HOSKIN, SR.: No.
UNDERWOOD:  Johnson.
JOHNSON:  No.

H Crittenden.

Bryce Downi ng.



for Jay Hannah, but

MR, UNDERWOOD: Jor dan.

| vote
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no

| have a great anount of

on the nom nati on.

UNDERWOOD: J. Keen.

JOHN KEEN:

UNDERWOOD:  Ral ph Keen, Jr.
KEEN, JR.: Yes.

UNDERWOOD:  Ral ph Keen, Sr.
KEEN, SR.: Yes.

UNDERWOOD:  Lay.

LAY: Yes.

UNDERWOOD:  Littl ejohn.

LI TTLEJOHN:  No.

UNDERWOOD:  Li nnenkohl .

LI NNENKCHL:  No.

UNDERWOOD:  Mast ers.

MASTERS:

Yes.

UNDERWOOD;  McDani el .
McDANI EL:  Yes, Jay Hannah.
UNDERWOOD:  Mcl nt osh.

Mcl NTOSH: No.

UNDERWOOD: M Creary.
McCREARY:  Yes.

UNDERWOOD:  MaclLenore.
MacLEMORE: Yes.

UNDERWOOD:;  Mel t on.

MELTON:

No.

UNDERWOOD:  Mer edi t h.
VMEREDI TH:  Yes.
UNDERWOOD: M Il er.

M LLER:

No.

UNDERWOCOD: Moor e.

MOORE:

No.

UNDERWOOD: Ml | on.

MJULLON:

Yes.

UNDERWOOD:  Phil |i ps.
PHI LLI PS: Yes.
UNDERWOOD: Pitts.

PITTS:

UNDERWOOD: Pl unb. Pot eet e.

POTEETE:

No.

Yes.

UNDERWOOD:  Raper .

RAPER:

Yes.

UNDERWOOD: Ri der.

Rl DER:

No.

UNDERWOOD;  Robi nson.
ROBI NSON:  No.
UNDERWOOD: Rut | edge.
RUTLEDGE: No.
UNDERWOOD:  Sanders.

"Yes" for Jay Hannah.

r espect



SANDERS:  No.

UNDERWOOD; Barbara Scott.
STARR- SCOTT:  Yes.
UNDERWOOD: D. Scott.

SCOTT:  Yes.
UNDERWOOD: Owen Scott.
SCOTT: Yes.

UNDERWOOD:  Silversnmith, Ms.

SI LVERSM TH:  No.

UNDERWOOD:  Silversnith.

SI LVERSM TH:  No.

UNDERWOOD: Are there two Silversmths?
SI LVERSM TH:  Yes.

UNDERWOOD: M Silversmth.

SI LVERSM TH:  Abst ai n.

UNDERWOOD: R, Silversmth.

SI LVERSM TH:  No.

UNDERWOOD:  Snmi t h.

SM TH:  Yes, Jay Hannah.

UNDERWOOD:  Spencer .

POTEETE: | thought you called Center
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earlier.
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. UNDERWOOD: | called for Center,
CE-NT-EFR  How do you vote, M. Spencer?
MR. SPENCER:  Yes.
MR UNDERWOCOD: Now back to Center, CGE-NT-E-R
Center. Starr. Stopp. Stroud.
STROUD:  Yes.
UNDERWOOD:  Twi ni ng.
TWN NG Yes.
UNDERWOOD:  Underwood. Vil es.
VILES, JR: Yes.
UNDERWOOD:  \Wheel er.
WHEELER:  Yes.
UNDERWOOD: Wit fi el d.
VWHI TFI ELD:  No.
UNDERWOOD: W | son.
WLSON: Yes.
. KEEN, JR : Please be seated.

Conme to order again, please. Can you call in the
candi dat es?

It's been obviously a very close vote. It's been counted
by the two of our pages. It's been verified by the Secretary, as
well as nyself. And | would also |eave it open for confirnation at
alater tine as well.

But out of a total of -- a total of seventy del egates
voted. Thirty-six voted in favor of Jay Hannah as being presiding
officer; thirty-one voted agai nst Jay Hannah bei ng presiding
of ficer, and three votes abstained. So according to our
parlianmentarian, the rules of parlianentary procedure, Jay Hannah

233333333530



has been el ected as presiding officer.

At this point intine, | would turn the Chair over to our
new y el ected Chairperson.
MR. HANNAH.  Thank you all very nuch. [I'Il make

personal remarks very brief here at the beginning, and that is ny
personal pledge to serve the del egates of this convention and the
Cher okee people and to see to it that we nove with judicious pace
over the next few days to do the work that is before us.

Next item on our agenda woul d be to receive nom nations
for the remaining officers. W wll accept nom nations for
Vice-Chairman at this tine.

MR. MacLEMORE: M. Chair, nmy name is Frank
MacLenore from Dal | as, Texas.

MR. HANNAH.  You are recogni zed

MR. MacLEMORE: | nove that we accept the
remai nder of the officers, M. Ral ph Keen, Jr. as Vice-President and
CGeorge Underwood, Secretary.

MR HEMBREE: Second.

MR HANNAH:. There is a notion for --

MR HEMBREE: | second that notion. Todd
Henmbr ee, del egate.

MR. HANNAH.  Thank you, Todd.

There is a notion for placenent of the remmining officers
of the Conmi ssion, M. Ral ph Keen as Vice-Chairman, M. George
Underwood as Secretary, that they be placed before the body by
acclamation. There were a nunber of seconds to one voice, by being
one, M. Henbree fromStilwell.

Take a voice vote. Al of those in favor, please signify
by saying "aye"

THE DELEGATES: Aye
MR. HANNAH. Those opposed, please say
(no response)
Motion carries, those officers will be duly installed.
M5. MASTERS: |'mhere for the next order of

no.

busi ness.

MR. HANNAH.  Very well. Next order of business
on our agenda is the adoption of rules.

MR ROBINSON: M. Chairman.

MR HANNAH:  Sir.

MR ROBI NSON: What about the records custodian?

You were; you're not now Do we not have one?

MR. HANNAH.  Actually, sir, | serve as records
custodi an for the Conmi ssion, and at |east during the Conm ssion's
del i beration, the need for a records custodian for the convention
was not contenplated. Cbviously, we are here in service of the

del egates. If it is felt that one is necessary, then we will be at
t he pl easure of the convention
Hearing no action in that direction, we'll nove to

continue with our agenda. Adoption of rules.
M5. MASTERS: M. Chairman. | nove that we



renove the adoption of the rules to be addressed i nmedi ately after
t he del egation reconvenes on Saturday norning. The rationale for
this is that our parlianentarian will be speaking to us in training
inregard to rules, and that | would |ike to have that training

bef ore we adopt our rules.

MR. CORNSILK: M. Chairnan, del egate David
Cornsilk. | second that notion.

MR. HANNAH. W& have a notion to suspend from
t he agenda the adoption of rules until the conpletion of the
tutorial that will be provided by the parlianentarian, which would
bring that question back to the agenda tonorrow norning, has been
seconded.

MR JOHN KEEN: M. Chairnman, John Keen
del egat e.

MR, HANNAH: Sir.

MR JOHN KEEN: | would like to nake a nmotion to
anend the previous nmotion and say that we adopt Robert's Rules as a
baseline until we adopt standing rules for the convention

MS. MASTERS: | second that notion.

MR. HANNAH. At this point, | would make nmention
that we are operating at this point of the convention outside of the
structure of a judicial set of rules, so therefore, it will be
conmon sense that will guide us, |adies and gentl enen, over the next
f ew monent s.

Just by point of infornation, we have a notion on the
floor to renpve the agenda item for the acceptance. Thank you, M.

Keen. |'Il speak to your point in just a nonment. To delay the
adoption of the rules until tonorrow nmorning. M. Keen has pointed
out that he would like to submt a -- using perhaps a paraphrase, a

friendly amendnent, Ms. Masters, to your part to adopt Robert's
Rules of Order. And | assume, M. Keen, that that does not include
standi ng rul es as generated by the Conm ssion and submitted to the
del egat es.

MR JOHN KEEN:. Yes, M. Chairman, that's
correct. It's just ny intent to have sone formof structure until
we do adopt standing rules. | understand that comobn sense will
gui de us anyway, but just so we do have sone baseline, so we can
rai se points of orders in the neantine.

MR. HANNAH.  The gentleman is well heard. Thank

you.
Ms. Masters, could you --

M5. MASTERS: | accept that as a friendly
amendnent .

MR. HANNAH  Very wel | .

MR PHILLIPS: M. Chairman.

MR. HANNAH. M. Phillips.

MR PHLLIPS: | agree with M. Keen that we do
need sone rules of order until we can officially adopt our rules of
order. If his notion is official, then | would like to second his

notion to anmend the original notion.



MR. HANNAH.  Thank you, M. Phillips. | wll
accept your second.
We have a notion before the delegates to -- and | will
par aphrase, to accept Robert's Rules of Order, newly revised, as the
general order for this convention, and suspending the adoption of
the standing rules as presented in the del egates' packet, and it has

been duly seconded. | wll call for --
M5. McKEE: | don't think that's what she said.
MR. HANNAH. Ms. Masters.
M5. MASTERS: | did have a specific tine that

t hey woul d be consi dered when we reconvene on Saturday norning.

MR. HANNAH:  First order of business.

MS. MASTERS: Right.

MR. HANNAH  Very wel | .

We'll nmove for a voice vote, then, to the notion that is
bef ore us.

Al'l of those in favor, please signify by saying "aye."

THE DELEGATES: Aye

MR. HANNAH.  Opposed, "no."

Del egate: Nay.

MR HANNAH:  And the notion carries. Robert's
Rul es of Order will preside over our convention as we nove forward.

Move to the itemon our schedule this norning for the
adopti on of agenda.

MR SMTH. M. Chairman, | have a notion for
t he agenda.

MR HANNAH: M. Snith.

MR SMTH. W propose that we amend the agenda
providing that all voting on amendnents to be deferred until Sunday,
February 28th at 3:00. The purpose of that is that we all have tine
certain that we can anticipate the final deliberations nmay cone, not
necessarily will, but may cone, so we can nmake arrangenents to nake
sure we're here, have sone certainty as to when these votes will be
t aki ng pl ace.

MR HANNAH: We've heard the notion. The
pl easure of the del egates?

MR POTEETE: 1'd like to second the notion.

MR. HANNAH: There's a second.

Motion as stands by Delegate Snmith is that the vote with
regard to constitutional itens would be delayed until 3:00 p.m on
Sunday for a final approval by all delegates with tinme certain. |Is
that correct, sir?

MR. SMTH: Yes.

MR. HANNAH.  The agenda providing all voting on
anendnents be deferred until Sunday, February 28th at 3:00 p.m, the
actual vote. And we have a second.

M5. MASTERS: Point of personal privilege. |Is
that Item 3 on Page 3 of the proposed agenda that is in reference?
Wi ch nunber are we voting on?

MR. HANNAH. | think we nmight pull toward Item



Nunmber 3.

Ms. Masters.
M5. MASTERS: Yes.
MR. HANNAH. [I'msorry. | was conferring for a
nonent here. Your point, has it been clarified?
M5. MASTERS: | understand that was not it.

That was not what we were referring to.

MR. HANNAH. M. Smith, will you please clarify
what we are about to take a vote on?

MR. SMTH:. Any proposed anendnents offered by
this body would take place no earlier than 3: 00 Sunday. It may be
that we would want to pass it a little bit later than that, but at
| east we have a date, tine and certain, that there be no voting on
any proposed anendment until that tine.

MR. HANNAH.  So your proposed anendnent woul d
suspend the concept of voting in seriatimon any anendnents being
presented either by the Conmission or by the del egates during that
time?

MR SMTH. Until 3:00 Sunday.

MR PHILLIPS: M. Chairman.

MR. HANNAH. M. Phillips.

MR. PHILLIPS: Just as a point of clarification

M. Smith's anendnent or his notion, |I'massum ng that each
anendnent in the neantinme will be presented, discussed, debated up
to the point of a vote being taken

MR SMTH. Exactly.

MR. PH LLIPS: And then the vote being taken
will not take place until this certain time on Sunday, if |I'mclear
on that.

MR SMTH That's very correct.

MR. PHILLIPS: Thank you

MR. HANNAH. |Is there any other discussion?

MR. SCOIT: Scott, delegate. |'mnot clear
about what we're doing here. Wen the vote does begin, will each
vote be -- or each amendnent proposed be voted individually as we go

t hrough up or down, or is this a wholesale vote to take the
amendment s?

MR. HANNAH:  As | understand the notion, sir --
M. Smith, please correct the Chair -- that rather than each
anendnent being considered in seriatim in other words, approving
each anendnent as it is discussed or fromdebate on the floor, and
then holding a final vote at the end of the Convention that no votes
be taken until 3:00 on Sunday, when all anendnents woul d be approved
at the same tine; is that correct, sir?

MR SMTH WIIl be voted on individually, that
is correct.

MR. SCOIT: That answers ny question
i ndi vidually.

MR SMTH. That all votes will be taken at one
time individually with any proposed anendnents.



MR. HANNAH: W thout debate at that tinme?

MR SMTH. | leave that to the discretion of
the Chair.

MR CORNSILK: M. Chairman. | would like to
ask M. Smith to accept an anendnment to his notion to nake each of
the questions that appear before this body Iisted according to the
section of the Constitution fromwhich they are maki ng changes and
list themas option A option B, option C, in order that we nmay nore
clearly distinguish between whatever proposals are nade at this
conventi on.

MR SMTH | would accept that amendnent, M.
Chai r man

MR. HANNAH.  Thank you, sir. | would hope that
-- by way of comment, | would hope that our debate over the next two

days woul d hopefully preclude us fromhaving a series of options to
vote on Sunday.

MR ROBINSON: Sir. | would just like to state,
| really see no reason for this notion, unless there are individuals
in this delegation that plan not to be here the whole tinme. |f they

do plan not to be here the whole tine, why are they here now?

Is this a notion sinply for individuals to be able to get
toget her outside of this body and make sure that they have their
ducks in a row and make sure everybody is voting the way certain
i ndi viduals wanted themto vote? So | am agai nst this, nost
assuredly.

MR. HANNAH:  Thank you for your conment, sir.

MR. WHEELER: Del egate Wheeler. | rise to speak
agai nst the proposition. |f what we are doing here is trying to
build a consensus of what we are going to do and where we are going,
then we need to have sone ideas as we go along where we are in this
process.

If we have no vote on the itens as we're goi ng al ong,
then how will we know at the end whether or not we've reached

consensus? The debate is fine. | think that we do need to have
sonme under st andi ng, however, of where we're going to be when we wi nd
up where we wind up at. | speak against it.

MR. HANNAH.  Thank you, sir.

MR KEEN, JR: M. Chairman, | would like to
offer a point of parliamentary inquiry and ask our parlianentarian
to explain to the del egates the process of approving sonething by
seriatimvote

MR HANNAH: | think that would be nore than
anpl e.

M5. McKEE: M. Chairnan, the seriatimvote, you
are considering each article or each section by itself, and then at
the end, you have the opportunity to go back and di scuss and anend
again. And when this is all perfected, then the final vote is
taken, after it's all perfected. So, consequently, you have two
chances. One is being processed, and then the final vote is taken
to adopt it as anended.



MR. KEEN, JR: So, ma'am if | understand you
correctly, as we go through the sections and articles, there are
votes taken, prelimnary votes, correct?

McKEE: Yes, it's not a docunent vote.
KEEN, JR.: And then whenever we get through
the entire docunent, we take one vote to adopt the entire thing.

25

M5. McKEE: That's right.
MR. KEEN, JR : Thank you
MR ROBINSON: M. Chairman.
MR. HANNAH. Sir.
MR. ROBINSON: | need a point of clarification
Dr. Ricky Robinson, delegate. | still don't understand it. |'m
sorry for my ignorance. 1'mnot very centered like the officer and

sone people in the body.

It seens |like we're using these points of orders and
rules to delay our action. But if we accept M. Chad Snith's
proposal, and | ama long-tine friend of M. Smith and admre him
but | don't agree with this notion.

But what |'msaying in plain English, we're tal ki ng about
how many Council people we're going to have. [|f we follow his
noti on, does that nean when we are discussing that 8:00 tonorrow
norning, we will then say, yes, we want twenty-four councilors, or
we want fifteen. Then at the 3:00 day on Sunday, we're going to
have to vote whether we |ike the whole Constitution as a mass?

M5. McKEE: As anended.

MR. ROBINSON: As anended. |'mstill just not
really clear, and |I'm sorry about that, but | don't see the purpose
of handling it this way. | think some of us that are not as | earned

| awyers and parlianentarians and all of that need to have this
under st ood.

The way | understood it is we wouldn't vote on anything
until 3:00, then we would go right down the row.
LANGLEY: That is his notion.
ROBI NSON: That's the way | understood his
not i on.

5 25

LANGLEY: She's tal king about if you do it
the way it's planned to be done, versus his notion.
ROBI NSON | know how to vote now.
McKEE: |If you vote to adopt each one of the
articles as you go along, you can't go back. You've adopted, that's
it. You can't do anything else. And then one article night nake
the other article that's in front of it that you voted on al ready,
m ght nmake that absurd. That's Robert's reasoning.

MR. HANNAH.  This was in fact the contenplation
of the Commission in working with Ms. MKee, that we would have a
seriatimprocess of consideration, so that we woul d not have, quote,
unquote, a "binding" vote early in the convention that nmight, in
fact, be nullified by discussion or debate later in the convention

I's that correct, ma' an?
MS. McKEE: That's correct.

2



MR, HANNAH: Sir.
MR DOMNING |'mCarl Downing. And | can see
at least three advantages |' m speaking for
First advantage is, at the tine we vote, we will have had
an opportunity to go through the Constitution and understand it as a
whol e body of |aws, not just each individual itemthat conmes. |I'm
not a duck, but | think you can develop a whole | ot of understanding
outside of the convention itself, in the evening when you're
t al ki ng.
Those nay go one way or the other, but | think that is

i mportant that we understand what we're doing. |'ve got sonething
el se here -- oh, there can be a nmore thorough understanding -- |
can't read my witing -- this will provide for a nore thorough

understanding than we will have if we do it in sequence

MR. HANNAH.  Wbul d a delegate -- this gentlenman
has just taken to the mcrophone in favor of the notion. |Is there
soneone who can speak in the contrary?

MR HEMBREE: M. Chairman, | nmove to close
debate and call question.

MR VILES, JR: Second that notion.

MR. HANNAH: There is a notion on the floor and
a second to close debate. It will require two-thirds vote of the
del egates. Standing vote at this tine.

MR. SCOIT: What is the question?

M5. MLLER. | wish to speak. Take a vote if
you wi sh, to see whether |I'mallowed to speak or not.

MR. HANNAH  Very well. Wat would you be
speaki ng to, ma'anf?

M5. MLLER | was going to speak agai nst the

noti on because of the tinme frame already spent on this
constitutional consideration, and we are here; we can do this.

MR. HANNAH.  Thank you, na'am | would ask that
you be seated
W have a notion; we have a second. W'I|Il nove for the
vote to end debate on this particular issue. W'I|l do so by

standi ng vote.
And those in favor of the nmotion to stop debate on this
i ssue, pl ease stand.

DELEGATES: (standing)

MR. HANNAH.  Thank you. Please be seated. Vote
is counted, forty-four, and stop debate is nowin force. Therefore,
we return to the question. The notion has been placed by Chad Snith
to amend t he agenda providing all voting on anendnents be deferred
until Sunday, February 28th at 3:00 p.m with M. Cornsilk's
friendly amendnent, which -- was that accepted by you, Chad?

MR SMTH. Yes, sir.

MR. HANNAH:  That pi ece being a various grouped
anendnents to the Constitution to be voted on, according to the
section of the Constitution and listed individually as proposed A,

B, C, et cetera.



MR. BILL BAKER: The problemis to stop debate
with two-thirds. Was that approved?

M5. LANGLEY: The original count was sixty-siXx
del egates, and that was the credential report that said sixty-six
del egat es.

MR BILL BAKER So what is two-thirds of that?

M5. LANGLEY: Forty-four.

MR. ROBINSON: So we have sixty-six del egates
here now?

M5. LANGLEY: No, we have seventy del egates, but
the credential report defines sixty-six. That's the quorum

MR. HANNAH. Stop debate stands. W have the
notion restated. W have a second. And those in favor, please
signify by saying "aye".

THE DELEGATES: Aye

MR. HANNAH.  Those opposed "no."

THE DELEGATES: No

MR HANNAH: Chair declares the noes have it.

"Il refer you back to our schedule of events for the
adopti on of agenda.

MR CORNSILK: M. Chair.

MR HANNAH: M. CornsilKk.

MR. CORNSILK: | still think ny amendnment was a
good anendment, and it would hel p us out whenever we finally do vote
a final vote that we vote by section of the Constitution and the
proposals, A, B, C, D, Eand F. And | would nake that notion.

MR. HANNAH.  Wbul d you extend that to the Chair
as a recommendation, please? Correct ne, nma'am that in fact he is
restating the concept of seriatim correct? Wuld you nake that a
reconmendat i on?

MR. CORNSI LK:  Sure.

MR. HANNAH.  And the Chair woul d accept it.

Sir, my Muskogee del egate.

MR. McDANIEL: | have just got a genera
gquestion in the mailings | got. It says, "Revised Constitution of
the Cherokee Nation." | don't understand just who drew this up
"Il just have to guess. | don't know. |Is this sonething that's

going to be revised if necessary? Wat is going to happen here?

MR. HANNAH:  Absolutely nothing until we
determ ne how we're going to go about the process. Your question is
wel |l taken. Each itemof the revised Constitution has been |isted
in the agenda to be reviewed, but we nust, in fact, as a Convention
determne if this agenda will be our course of action over the
foll owi ng days.

M. Smith

MR SMTH: [I'd like to make another notion.
I'd like to anend the agenda, that on Saturday |tem Number 3, which
reads, "Adoption of Revised Constitution by Article and Section,"
nove to amend that to provide a substitution allow ng discussion of
revi sed Constitution along with other proposals.



The purpose of this is that if you read the style and the
content of the agenda, after 1:30, there's presentati on by Ral ph
Keen and George Underwood; however, Nunber 3, beginning at, it
appears from1:00 to 5:00, is titled "Adoption of the Revised
Constitution."

MR. HANNAH. M. Smith. Forgive me for
interrupting you, sir. The Commission has a great apology that is
due to Scribner's error, and we will stop the convention at this
poi nt and nake correction to that. | believe that your contention
is with the phrase, on Item Nunmber 3 of the Saturday agenda, which
fromyour copy says what, sir?

MR SM TH: "Adoption of Revised Constitution
Article and Section."

MR. HANNAH:  The Conmi ssi on had di scussion as
| ate as Wednesday of this week, and due to Scribner's error, that is
not the agenda that is being put before the del egates for approval

That piece, which, are we prepared to hand out copies of that?
Does everyone have a copy of it? Everyone should have a copy.

W1l everyone turn with ne to what is effectively Page 3
of your handout entitled "Proposed Agenda," and scroll down under
t he headi ng of "Revised Constitution Presentation," continued to
I'tem Number 3.

The submitted, the correct subnitted agenda should read
"Motion to consider Revised Constitution by article and section
Presentation by article and section, open discussion, debate, rol
call votes or voice votes."

MR. SM TH: Based upon that infornmation,
wi t hdraw nmy noti on.

MR. HANNAH.  Thank you, M. Smith. On behalf of
the Conmission, | will stand in apology for the confusion of the
Scribner's error. W realize that that phrase, in fact, evokes a
certain anmount of concern

MR. KEEN, JR: I'mjust going to point out that
the agenda that we distributed this norning, |I'mnot sure which one
went into your del egate packet, had the correction that M. Hannah
just spoke on, and it also had another typographical correction
where it said, "previous roll call vote." It said, "Mdtion to rol
call vote." | just want to point that out to you, as well.

MR. HANNAH.  Those of you who may not have that
particul ar agenda in hand, may | see a show of hands at this tine?

M5. HAMMONS: For clarification, |I'm D ane

Hamons, delegate. |'ve got two or three different proposed agendas
or revised. WII you just tell me the exact heading --
MR VILES, JR: If | may interrupt, it appears

it's on Page 3, Nunber 3, proposal is the |atest version
MR. HANNAH: Yes, sir. Mtion to consider on
Page 3, item3, if you, in fact, have that agenda. | would ask you
to discard all other agendas and hold this as the agenda that's
bei ng pl aced before you for consideration.
The phrase is, "notion to consider Revised Constitution."”



If ny delegate at the podiumw |l be patient, | once again ask for
a show of hands for those of you who do not have the correct agenda
before you, and we will see to it that copies are presented.

M5. SCOTT: Would you read exactly what it is
that we're supposed to have, verbatin®

MR. HANNAH. Once again, the primary indicator
for the agenda, and if it will please the del egation, once that we
all have the same agenda, we will read through it line for line. |
think that m ght be a healthy thing for us.

But right now in your package, you are |ooking for an
agenda that has on Page 3, it is unnumbered, but it is |Item Nunber 3
in serial, and it is Item3 on the agenda. And it should read,
"Mbtion to consider Revised Constitution by article and section
presentation by article and section, open discussion debate, rol
call vote or voice votes."

And | would still be interested in seeing the hands of
t hose of you who do not have that particul ar agenda.

MR. BILL BAKER: Now, |'ve got two agendas that
say that. And then it goes on to say, "proposal by delegates --"
MR, HANNAH:  Yes.

Let's be speedy about this. | would Iike to nove us back
toward our schedule. So those of you who are not holding a correct
agenda before you at this tinme, please raise your hand and | et us
know.

M5. SCOTT: M. Chairnan, she's distributing the

Wrong one.

MR. HANNAH: Ladi es and gentl enen, nmay we have
order here in the chanbers? | want to nake sure we get back on
schedul e.

M5. SCOIT: She's distributing the wong one.
She's distributing the one that has page nunbers on it. Is the
correct one nunbered?

MR. HANNAH.  Ckay. W believe that while there
may be different versions, that this is, in fact, the correct
agenda. It would be nmy intention, if the delegates will oblige ne,
for us to read the agenda as presented so we have the appropriate
one. The Chair would accept several nods of the head on that.
Excel l ent. Thank you.

W will begin with Page 1, or first page nunbered or
unnunmbered. And we will begin with, "Constitutional |aw sem nar
11: 00 a.m to 12:00 p.m introduction of guest speaker, Ral ph Keen
Jr., Esquire, presentation by professor Robert Cinton, University
of lowa, School of Law, lowa City, |owa."

Second page, "12:00 p.m to 1:30, lunch break." And we
know where that roomis, and lunch is there. At |east there's one
thing that we have as a certainty here thus far.

"1:45 to 2:45, reconvene. Call to order: Presiding
officer. Introduction of guest speaker: Dr. Charles Gourd
Presentation, Professor Robert Porter, University of Kansas, Schoo
of Law, Law ence, Kansas.



2:45 to 3:45. Introduction of guest speaker: Dr.
Charles Gourd. Presentation, Charles M chael Hathaway, as Adjunct
Prof essor of Law, Georgetown University, Washington D.C

3:45 to 4:00 p.m, break. 4:00 p.m, Constitutional Law
Synposium Invited speakers will recap their norning presentation
and enter a question and answer session wi th del egates.

4:30 to 6:30 p.m Reception/dinner break

6:30 to 8:30 p.m reconvene. Call to order
Introduction. Presenter: Margaret MKee, Registered
Parliamentarian. Training session on parlianmentary procedures.

8:30 p.m Recess.”

This is where the Chair would | ook out and everybody
woul d nod again. Are you with ne?

This is good.

Sat urday, February 27th, 1999; and Sunday, February 28th,
1999. 8:00 to 10:00 a.m, reconvene. Call to order. Item Nunber
1. Conmission Progress Report.

M5. LANGLEY: That's been anended. |t now says
"Rul es of order consideration" because of the anmendnent we passed
earlier.

MR. HANNAH.  That's very true. Thank you so
very much. And the reason that we have, in fact, a parlianentarian
here. Thank you.

The agenda has in fact already been anended by Dr.
Mast ers' previous notion, which was approved, to nove the adoption
of the standing orders until Saturday norning. So that now needs to
be penciled into this agenda.

MR. SCOTT: Would you please state that agai n?

MR. HANNAH. Once again, earlier, we accepted
and passed a notion by Dr. Masters that the acceptance of our
standing rules for the convention be del ayed for review and
acceptance until first order of business tonorrow norning. So that

would, in fact, at 8:00 a.m in this agenda, with all individuals
maki ng notations, it would be "adoption," or "consideration of
adoption," | guess, "of standing rules."

Ms. McKee brings an interesting point for us to recall,
that, obviously, you have as power of the delegates to anend the
agenda as well as the standing rules and anywhere al ong the process.

Continuing with the reading --

M5. LANGLEY: Would you please call that "1-A"
so if anyone cares to refer to it, we'll all call it the sane thing.

MR. HANNAH.  So done. The 8:00 a.m adoption of
standing rules will be noted as "1-A."

MR. BILL BAKER On the 27th only?

MR. HANNAH. On the 27th only; that's correct.

Back to Item 1. "Conm ssion progress report. Convention
process and plans for post convention activities of the Conm ssion

Item Nunmber 2. Presentation of draft Revised
Constitution endorsed by the Constitution Convention Conm ssi on.
Presentor is Dr. Charles Gourd, Chairnman. Title. Preanble



Article |I. Federal relationship; Article Il. Bill of Rights; and,
Article Ill, citizenship.

Jay Hannah, Article IV, Distribution of Powers; and
Article V, Legislative.

Ral ph Keen, Jr., Esquire. Article VII, Judicial; Article
Vi1, Election.

George Underwood, Esquire.”

And we now nove to the third page.

"Article I X, Fiscal; Article X, Renoval From O fi ce;
Article X, Enmployee Rights; Article XIlI, Cath; Article Xl I, d ans;
Article XIV, Initiative Referendum and Amendnent; Article XV,

Super sedes Constitution of 1839 and 1976; Seat of Governnent; and
Article XVII, Adoption."

At "10:00 to 10:30 a.m, break."

At "10:30 to 11:30 a.m, reconvene. Call to order

1:00 ppm to 5:00 p.m, reconvene. Call to order."

There's a special note there. Let's go ahead and nove to
that special note in your footnote. You'll see that it reads:

"All tinme franes are estinated as of the printing, and
are, therefore, subject to change as the Convention proceeds. The
proposed agenda wi |l nake provision for an afternoon break around
3:45, dinner breaks around 5:00 or 6:00 p.m, reconvene around 7:30
p.m, and recess around 10:00 p.m, according to the progress of the
Convention and at the discretion of the Chairman or the del egates.”

Back to Item3. "Modtion to consider draft Revised
Constitution by seriatim" |In other words, parenthesis, "by article
and section," closed parenthesis.

"Consi deration by article and sections; open discussion
debate; roll call vote or voice votes. Title; Preanble; Article |
Federal Relationship; Article Il, Bill of R ghts; Article 111,
Ctizenship; Article IV, Distribution of Powers; Article V,
Legi sl ati ve.

A.  Proposal by Del egate John Keen

B. Proposal by Del egate David Cornsilk.

C. Proposal by Delegate Julia Foster

Article VI, Executive; Article VII, Judicial; Article
VI1l, Election; Article I X, Fiscal; Article X, Renoval From O fice;
Article X, Enployee Rights; Article XlIIl, Plans; Article XV,
Initiative Referendum and Anmendnent; Article XV, Supersedes
Constitution of 1839 and 1976; Article XVI, Seat of Governnent; and
Article XVII, Adoption.

No. 4. Mdtion for roll call vote to adopt Revised
Constitution for placenent on the May 22nd, 1999 ball ot.

Appoi ntmrent of Style Committee.
Speci al thanks and ot her acknow edgnents.
Acknowl edgnent s.
Courtesy resol utions.
Adj our nnent . "
(appl ause)
MS. MASTERS: M. Chair.
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MR. HANNAH. Ms. Masters is recognized.

M5. MASTERS: | propose anendi ng the agenda, and
| would |ike to propose it be anended in this way. If you'll follow
al ong on your agenda with nme, from 11:00 until 3:45 this evening, we
have three presentations. | would like those presentations to be
limted to twenty nminutes each and be conpl eted by 12: 00 noon break

When we reconvene after lunch, | would like that we nove
up item-- at 4:00 p.m crossing out Constitutional Law Synposium
invited speakers. We'Ill recap the norning presentation. Mark that

out; elimnate it, and go right into entering a question and answer
session with delegates to the Comi ssion and del egate-to-del egate
di scussion. And that would be ending at 4:00. That would go from
1: 45 until 4:00

At 4:00, | would nove the 6:30 to 8:30 presentation by
our parliamentarian to go from4:00 to 6:30, and when we break for
our reception and di nner break, we have no evening session this
eveni ng.

MR. HANNAH: There is a notion on the floor
And | would be hard pressed to repeat it at this tine.

M5. MASTERS: | would gladly repeat it.

DELEGATE: I'Il second

MR HANNAH:. There is a second.

M5. MASTERS: What it's designed to acconplish
is two things. One is that we will limt the anbunt of speaking
time that we are talked at today. And that we will get on with the
work that we are here to acconplish by 1:45 today.

We will have our parlianentarian presentation from 4:00
to 6:00, and when we break for our reception and di nner break, we
will be through with official business today.

MR. HANNAH.  Thank you, Ms. Masters. | would
need to -- and we have a notion, and it is, in fact, seconded. But
here in this nonent of discussion we need to find out if by altering
our agenda, and those individuals that have cone to give their
presentations, and those who have been contracted to performvarious
services here, would, in fact, be within the scope of their
availability.

Ral ph, | would look to you to assist ne, and let's have
an indication fromour synposium speakers.

MR. KEEN, JR : Before we even get that far, if
| understand your notion correctly, it would sinply speed up the
time frame in which we adjourn for today's session; is that correct?

M5. MASTERS: No, it would linmt our speakers to
twenty minutes each and would conplete that tine that you have
allotted for three hours to one hour

MR. KEEN, JR : Just on our speakers in the
synposi um part, correct?

M5. MASTERS: It would expand the period where
we're going to have question and answer session, and | have added
their delegate to the Conmi ssion where we can ask questions of
concern in regard to this docunent we have, and del egat e-to-del egate



on amendments.

MR. KEEN, JR : Wuld you accept an anendment to
your notion that we retain the one-hour guest speaker tine slots and
di spense with the synposium aspect of it?

M5. MASTERS: That is the synmposium isn't it?

MR KEEN, JR: W have one hour allotted for
each one of our three speakers, and then we have a short synposi um
panel discussion after that.

MS. MASTERS: | believe that time is excessive
for what we are here to do. And | think that twenty nminutes for
each speaker will give us whatever information we want. And | think
they were gracious in comng, but we're here about other business.

MR. KEEN, JR : | respectfully disagree with
you.

M5. MASTERS: | realize you made the agenda.

MR. HANNAH. W& will begin to supply a nonent
for discussion.

You are recogni zed

M5. SCOTT: Yes. | was wondering if the
proposed anendnent ni ght be agendaed to, after the synposiumthis
eveni ng and when there is spare tine and those who would like to
cone and take full advantage of it, from#6:30 to 8:00. If we wanted
to, we could still avail ourselves of the expertise available. It
woul dn't be at the beginning of the day; it would be at the end of
day.

M5. MASTERS: | would not presune that the
speakers woul d be here through the evening. | don't know.

MR. HANNAH. And as stated earlier here fromthe
Chair, we'll need to deternine if those individuals have been

i nvited and those have been contracted, if their availability wll
coincide with the notion that you have.

MR HEMBREE: M. Chairman, | nove that we nove
to debate on this anendnent. Linmt the debate to two speakers pro;
two speakers con. Limt that debate to three m nutes each per
speaker and afterwards call for the vote.

MR POTEETE: | second that notion.

MR. HANNAH. |If there are no objections, | wll
accept the reconmendati on, M. Henbree.

M5. MLLER | object.
MR HANNAH: Ma' am
M5. MLLER | object. M. Chairman, | would

object to the two speakers for each side of the issue. W're al
del egates here. W all want to speak. W want to hear our speakers
who have been contracted. Qur day is for this.

MR. HANNAH: The Chair hears that there is in
excess of two del egates that would wi sh for debate to continue. M.
Hembree, | will not act on your recomendation and | shall do so.

MR HEMBREE: M. Chairman, | had a notion on
the fl oor.

MR. HANNAH: There is a notion, and do we have a



second to his notion for the debate? And there is a second.

And in that case, |I'mrem nded by our parlianentarian
that we have a notion on the floor to structure debate. On the tine
franme once again, Todd, of --

MR. HEMBREE: Two speakers, pro; two speakers,
con; limt the debate tinme to three m nutes each

MR GOURD: M. Chairnan, is that a standing
rule to start out with?

MR HANNAH:  First off, |I would renmnd that we
are operating under Robert's Rules of Order, and the parlianentarian
tells ne that this would be a correct and proper avenue.

The nmotion is to limt the debate three mnutes; with two
speakers pro; two con, with regard to the notion that Ms. Masters

has before us to anend the agenda. |Is that correct, sir?

MR HEMBREE: That's correct, sir.

MR HANNAH: | would ask for a voice vote. Al
those in --

MR. HOOK: |'mnot sure whether this is a point
of information. | would at sone point |like to hear the rationale by

t he Conmi ssion nenbers as to why these speakers are invited and why
they felt that this is an inportant conponent of the initial
process, before we nake a decision on whether to hear themor not.

MR. HANNAH.  May | speak to that? And any
menber of the Conmmi ssion may correct nme or please anmplify. It was
the intent some nonths ago as we began to prepare a structure for
this convention that the convention process would, in fact, be held
over a weekend, Saturday and Sunday, where actual activity with
regard to any anendnents, changes, adoption of a new Constitution,
the litany of itens that we are charged with, and that we are al
charged with under our oath here, would be discussed.

That the Friday prior to, we would hold as a synposi um of
Native Anerican studies with regard to constitutional |law. These
gentlemen were identified as being experts in their field. W
asked, and they accepted the opportunity to cone and sinply to give
us the benefit of their experience and their know edge.

So | think that the intent of the Comm ssion was to
assist in the further education of all of us assenbled here with
regard to specific areas of Native Anerican Constitutional Law.

That was our intent.

But | will just take privilege, and | would hear from
you, sir, then we will stop debate. | have now been inforned that
-- and | was actually right for a nonent; is that correct? That
there is no debate on this, and we're going to nove to M. Henbree's
notion that he has.

And it will be a two-thirds vote, and we'll probably do a
standi ng vote. So, George, you can get ready to start counting here
injust a nonment. But | will hear fromny friend.

MR ROBINSON: | will delay mine, with the
assunption that | will have first choice to speak after this vote
MR. HANNAH. | will so recognize you at that



particular tinme. W have a notion on the floor; it has been
properly seconded. It will require two-thirds passage by the

del egates to structure debate on the issue that is before us with
regard to the planning of the agenda by Ms. Masters structuring two
speakers pro; two speakers con; for three minutes total

Those in favor of the notion, please signify by standing.

THE DELEGATES: (standing)

MR. HANNAH: Pl ease be seated.

Those who woul d vote no, please stand.

THE DELEGATES: (standing)

MR. HANNAH. Has a tally been taken? Please be
seat ed.

MR. KEEN, JR : Thirty-five in favor
twenty-four opposed.

MR HANNAH:  So we'll need two-thirds of those
voti ng.

Forty is required for passage; therefore, the notion for
ext ensi on of debate as proposed by Del egate Henbree did not pass, to
limt the debate.

You are recogni zed, sir.

MR. ROBINSON: | appreciate Dr. Henbree's
concern about tinme. |I'mreally concerned about tine. | really
don't think that three days is enough for sonething that is
i mportant to begin wth.

But also, | feel like many of us in the delegation --
usually I talk real loud. Many of us in this delegation need these
wor kshops. We maybe are not quite as intelligent or as versed in
this area as a | ot of people very obviously are.

Here it is 11:30 and we're already about an hour behind,
or nmore. | would not propose naybe being cut down to forty minutes
or forty-five, but | think many of us need to learn a little bit.
And | hope that other individuals are not wanting to keep us
ignorant to be able to enhance their agenda. | would like to nmake a
personal conment.

If you're a delegate here, it's an honor. Wy don't you
vote? We have several people not voting. And | don't want to be,

you know, disrespectful to anybody, but we're here to vote. |If
you' ve accepted this position, vote. Sonetines it is very
difficult, like my friend here said, but also, we need to either be

for sonething or not for sonething. By abstaining or not voting,
you're sinply not coming. Thank you

MR. HANNAH: Good doctor, thank you. W have a
notion on the floor to anmend the agenda as presented by M. Masters.
There is a second. | will entertain one additional conment. You
sir.

MR SPENCER. Can | call for a vote on that
noti on?

MR. HANNAH  Yes, sir, you can

I think it would be good for us to make sure we know

exactly what we're about to vote on, just for the record. Billie,



did you send us a witten copy of your --

M5. MASTERS: Yes, | did. Not in the detai
that | provided to the del egates.

MR. HANNAH: Billie's notion that has been
seconded and the question has been called is to -- she noves that
t he proposed agenda be considered -- in regard to the Friday
schedul e, she proposes that we amend the four speakers to thirty
m nutes each to allow us to get on with the work we are here to do.

MR. ROBINSON:  Twenty minutes.

M5. MASTERS: Twenty nminutes. There was four
speakers on ny previous proposal agenda, proposed agenda, and now
there are three. So it would nove to twenty m nutes each

MR. GOURD: There's al ways been three; there's
never been four.

MR. HANNAH.  Billie, you' re not construing your
parlianmentarian training would be in the speaker category; is that
correct?

MS. MASTERS: No. No, no, no, we need that.

MR. HANNAH:  Yeah, we need that. You're not
novi ng to anend that training session, right?

M5. MASTERS: It would just nmove up to 4:00
because of the time. And it would elinmnate a business session
t oo.

MR. HANNAH.  Then with all eyes on the Chair,
this motion that | amholding, | may strike four; state three; and
are you still of allowing for thirty mnutes?

M5. MASTERS: Twenty nminutes each

MR. HANNAH:  Twenty m nutes each

The parlianmentarian notifies us that she is here,
obvi ously, by contract, and is obligated on previous engagenent and
will not be available to us until 6:30. So | add that by way of,
obvi ously, sonething beyond the control of the del egates.

M5. MASTERS: She's not going to be in the
afternoon session with us?

MR, HANNAH:  No, ma' am

We have a notion on the floor; it has been seconded; the
guesti on has been call ed.
Al'l of those in favor, please signify by saying "aye"

THE DELEGATES: Aye

MR. HANNAH:  And those agai nst say "no."

THE DELEGATES: No

MR. HANNAH.  Mbdtion does not carry. W are,
therefore, back to our schedule, as submitted to the del egates.

MR. RUTLEDGE: Speaker, | call the question

MR. HANNAH.  And the question is, for the
adopti on of the agenda as presented to the convention. |Is there a
second?

THE DELEGATES: Second

MR HANNAH:  Numerous. Those in favor of the
noti on before us of the adoption of this agenda, please signify by



sayi ng "aye".
THE DELEGATES: Aye
MR. HANNAH. Those opposed "no."
THE DELEGATES: No
MR. HANNAH. Mbdtion carries, and the agenda is

set.

M5. MASTERS: Point of personal privilege.

MR. RUTLEDGE: | just want to nake one notion.
"Il even waive the nmotion if the Chair will accept it. [|'d ask

that the Conmi ssion collect the proposed anendnents that are already
witten, nake copies of themfor all del egates, and present them
before we | eave tonight.

MR. HANNAH. Wt will take that as a friendly
recommendati on fromthe del egation, and we will purge this chanber
of all descendi ng agendas that nmay be out there.

MR. RUTLEDGE: Not all the agendas; the
amendnent s.

MR HANNAH ['msorry. [I'msorry. |
m sunder stood, | though we wanted to just nmake sure everyone has the
agenda in their hand.

MR. RUTLEDGE: | think you did that already.

MR. HANNAH:  You figured right.

MR. RUTLEDGE: M question is, will you take al
t he amendnents that are already prepared, have copi es nade for al
of us, and distribute themto everyone so when we | eave, we can read
t hem

MR. HANNAH.  And thank you, sir, that was a good
point. As you are seated, | will renind the del egates that,
Charlie, we did in fact instruct all of you in your del egate packets
that if you were to bring proposals, that there was a set nunber of
copies that you were to bring for distribution.

Qoviously, there's a lot of things to renmenber here,
folks. And we will take that as a friendly reconmendation to see to
it that all additional anmendnents or proposals before the Conmi ssion
are appropriately copied and submtted to the del egates.

MR RUTLEDGE: Point of information. Not all of
us could afford to do that.

MR. HANNAH: W understand, and we thank you for
t hose coments.

Ms. Masters.
M5. MASTERS: On the third page of our agenda,
Item Nunmber 4, was it a nistake that -- shouldn't it say, "Adopt

Revi sed Constitution as anmended"? Did you |leave out "as amended"
there? Because the copy that we got in the mail says "Revised
Constitution" on it.

MR. HANNAH.  WI I you speak to that, M. Keen?

MR. KEEN, JR: 1'd be happy to. The copy you
got in the mail, where it says "revised," | put that in parenthesis
just to indicate to the delegates that that was our proposals. It

never was intended to be a part of the official title of the



docunent .

So we woul d not be anending a revised Constitution; we
would in fact be adopting a new Constitution to replace that one
whi ch was passed in 1975. | use the word "revised" just for
editorial distinctions.

MR GOURD: M. Chairnan.

MR HANNAH:  Yes, sir.

MR. GOURD: Delegate Charles Gourd. One of the
princi pal reasons, the najor reason is that we have taken on the use
of the word "revised" or "revision," to get it into the category of
a new Constitution. There is enornmous confusion within the Bureau
of Indian Affairs on line itemauthorities on who can sign
amendrments, revisions, alterations or new Constitutions for
federally recogni zed Indian tribes because of their political status
as |RA, OWA original inherent, adm nistrator will recognize it
across the board.

The Iine itemauthority right now, the one that we're
proposi ng through the use of the word "Revised Constitution" places
it squarely in the central office of the Bureau of Indian Affairs in
Washi ngton D.C. The reason for that, by proper protocol procedures
for the President or his authorized representative to sign requires
that that person be politically appointed and confirmed by the
senat e.

We do not want a line officer having say over the things
that our people vote on that's in our Constitution. That's why we
have taken it to the next level to nake sure that it renmmins at the
hi gher authority to obtain a quicker approval and al so a nore
ef fective one, rather than dealing at the area office level. Thank
you.

MR. HANNAH. Dr. CGourd, thank you for that
clarification. | wll say by way of information that the Conm ssion
has spent an inordinate ampunt of tine in discussion with the Bureau
of Indian Affairs, because of the line in our existing Constitution
whi ch requires approval by the President or his designee. And a
great deal of confusion at the | evel of the Bureau of Indian Affairs
with regard to protocol for the approval process.

The Conmi ssion believes, as Dr. Gourd has indicated, we
bel i eve that by usage of this particular phrase that we will
escalate the B. 1. A approval, which we nust be about, and as nmany of
you have read the, quote, unquote, "revised" version we have before
you, that is a requirenent that we are suggesting be renoved, that
we should not as a soverei gn people seek the approval of the
President of the United States or his designee.

But we nmust, if there are to be changes placed before the
Cher okee people, we nust in fact nake our way to Washi ngton D.C.
and it would be a much nore logical case for us to place this
provision in front of one power versus a decenting area office of
Washi ngton D.C. with lack of identifiable protocol

Charlie, is that an adequate addendumto your statenent?

MR. GOURD: Yes, sir, thank you.



MR. HANNAH.  Wth the agenda approved in force
at this tine, we will continue with the itenms that are before us.

Constitutional law seminar will be initiated. And the
i ntroduction of our guest speaker by Ral ph F. Keen, Jr., Esquire,
and the presentation by Professor Robert Clinton, the University of
| owa, School of Law, lowa City, |owa.

MR POTEETE: Point of order. | nove for a
ten-m nute recess.

MR. HANNAH: Does the Chair even need to take a
vote on that, ladies and gentlenen? Let's be back in here in ten
m nutes, very pronpt.

(recess taken)

MR. HANNAH: Ladi es and gentlenen, if we get
started, we can break for lunch on time. And we will in fact take
privilege fromthe podiumto nmake a slight alteration in our timng
schedul e. Not our agenda, but our timing schedule. So we will be
taking care of a few housekeeping itens. W will, in fact, on
schedul e, recess for lunch, and then we will pick up with our
presenters follow ng lunch this afternoon

Now, before we do that there are a fewitens that | want
to ask. These are prinarily housekeeping i ssues. Those of you who
are not del egates here in the roomtoday, and | realize that this is
a very historic event and there is an urge for a great deal of
conversation, but | would ask that if you are not a del egate, that
you woul d be mindful to keep your conversation down, please.

The acoustics in this roomare excellent, but only if we
are in fact addressing singular issues at a tine and not nultiple.
So every good man and good worman here deserves to be heard with a
people's voice, and | would ask that if you were to carry on
conversations at |length, that you please renpve yourself to the
ant echanber .

Secondl y, those of you who are participating in the
debate and activity here over the next course of days, you will no
doubt have noticed that we have a court reporter that is taking down
the activities of this convention. W're doing so, so that if this
sanme event were to occur twenty years fromnow, that it will not be
dependent upon soneone's nenory or on soneone's handwitten notes of
what took place here.

And this young lady is not only a menber of our Tribe,
but she is also a certified stenographer who has traveled with us to
a nunber of our public hearings. She does a good job of keeping up
with the verbiage that will no doubt be about the course of our
di scussion, but she is sonetines challenged on exactly who is
speaking at what tinme. So | would once again ask, and many of you
have fol |l owed protocol adequately, | sinply will remnd you as | no
doubt will, that when you stand to be recogni zed, please give your
nane so that it may be entered into the official record and we may
have a proper accounting of the information that is shared here
t oday.

We have al so been joined by additional delegates. Qur



protocol procedures require that those individuals that arrive after
the posting of the del egates and the adm nistration of the oath,
that it's prior to 10:00 a.m on Saturday, as | recall, as our
cutoff tine. And, Ms. Plunb, are you here at this tine? Yes, you
are.

Are there any other del egates that perhaps | should ask
the Credentials Comnittee to give us a report? Only one. M.
Plunb, if you would step to the side and, Chief Justice Viles, are
you here with us? Thank you, sir. |If you would nove to the side
there and admi nister the oath to that delegate, then we will have
yet another of our group seated.

M5. JORDAN. Just a point of inquiry.

MR, HANNAH:  Yes, mm'am

M5. JORDAN. W have seventy people vote on the
first vote cast, should some of those, also, if they voted, do we
have sone additional delegates that cane in late?

MR. HANNAH. Al del egates that voted, Tina, by
nmy under standi ng were those that were registered and were in fact
standing to vote at that time and were qualified. |Is that not the
case, Charles?

MR. GOURD: W had seventy at one tineg,
si xty-six another tine.

MR, LITTLEJOHN: Sixty-six were certified.
Seventy vot ed.

MR. HANNAH.  Being out of the roomat that tine,
now | ' mgoing to have to ask you guys what you were doing in here.
Let nme sinply ask this, if we're going to question an earlier vote,
then | would like for that to be either raised or squelched at this
tinme.

MR, LITTLEJOHN: | don't think it's a question
of the voting. It's a question of the credentials of the --

MR HANNAH: O the conmittee.

MR, LITTLEJOHAN: |'m Dwayne Littl ejohn.

MR. HANNAH.  Thank you, sir. |'mso sorry. |I'm

not even follow ng my own instructions.

MS. STARR-SCOTT: M. Chairman.

MR, HANNAH:  Yes, mm'am

M5. STARR-SCOTT: Delegate Starr-Scott. To
resol ve the differences that have just now cone up, will you ask who
was not sworn in because that's what they're wanting to know.

M5. JORDAN. That's all I"'masking. I'mafraid
there's three people, they could have cone in after the sixty-six
percent or sixty-seven or whatever, but we had seventy people, |
believe, voted the first tinme or abstained. | just want to know
whet her they were sworn in or not.

MR. HANNAH.  And we will rely on their
graci ousness and their good spirit to stand forward. Are there
del egates seated in the chanber at this tine that did not receive
the oath earlier this norning, please stand. Not that we would
single you out, but then again, we would.



Have you received the oath yet?
MS. CHAPMAN- PLUMB:  Yes.
MR. HANNAH.  Are there ot her del egates that have
not taken the oath this norning?
MR VILES, JR: M. Chairnman, if it will help

resol ve confusion, | think D ane Hanmons fromthe of ficial
del egati on woul d have been one of those people that cane in before
gave the oath but may not have been in that earlier count. | can't

speak for her, and | don't see her, but | think that would be the
one.

MR. HANNAH:  Then the Chair will rule that the
honesty of the del egates that are before us, those who have
i ndi cated they have received the oath, and we will consider you as
del egates in good standing, and you've taken the oath.

Tina, you raised a very inportant question for us, and
will ask nmy fellow Conmi ssioners to assist in the process, that
obvi ously we have del egates that are absent fromthese proceedi ng at
this time. And as they arrive, I'll reinstruct the Credentials
Conmittee, we need to know exactly who those individuals are upon
their arrival within the acceptable tinme frame as set out in our
protocol, and it will nmove to have their oath adm ni stered.

Tina, is that okay? Thank you for raising that concern.

Ms. Plumb, Chief Justice Viles, once again, |I'd ask that
you just step to the side and --

CH EF JUSTICE VILES: W' ve done that.
MR HANNAH:  You've done that. Excellent. So
hel p ne God. Ckay.

I will tell you that by way of information, that tonorrow
norning at 8:00, as we convene here at this building, we will have
an official photograph made of the del egates, and we may all grab
onto a small string and wal k across the street and have our official
picture taken in front of Semi nary Hall, the Cherokee Indian
Sem nary, which we believe to be an appropriate |ocation for that
phot ograph, and -- too |long of a walKk.

And if it is, we'll all thumb westle on where we're
going to take that tonmorrow norning. W will not debate that at
this tinme. | will tell you then that it is nine mnutes to the hour
of 12:00 by ny watch, which is probably running late. It is high
noon. So lunch is at high noon. It is in the University Center
It's the building inmediately to the north, for those of you who are
directional, or to your right as you go out the door. We'll try to
have chaperons goi ng that way.

Lunch is being held in BallroomA and B. It is on the
second floor of the Student Union. Dinner will be there as well
this evening. And we're going to reconvene at 1:30 -- at 1:45 we
will reconvene in this room Delegates, please, let's nove to stay
on as close a schedule as we possibly can since we are conpressing
sone of the activities on our agenda. Any other pieces of
i nformati on that cone before this group before we recess for |unch?

Heari ng none, we are recessed.



Wait a minute. Hold it just a second. | apologize.
told you all earlier that for those of you who were disbursing
materials, and Commi ssioners, please help ne with the |ogic here,
for those of you who are dispensing nmaterials, we would like to
ensure that all del egates have a copy of what you have brought.

Gwen Henry, are you there? If you will submt your copy
to this lady, we will see to it that the appropriate nunber of
copies are generated and that by the conclusion of this afternoon's
activities that those copies are placed in the hands of al
del egates. | know that may be a replication of earlier activities,
but | would rather have nore than not enough.

W are recessed.

(lunch recess taken)

MR. HANNAH. Once again, | remind our visitors
as we cone back together, please be m ndful of keeping a decorumin
t he chanbers so that our del egates can be heard during our
di scussi on and debate. W' re very appreciative of you being here.
W want to keep this forumopen to all of those who are interested
in seeing our governnent at work.

| would al so, once again, by way of
i ntroduction, point out and thank George Kirk and Joe Fi shi nghawk,
who you see posted at either door, who are assisting Luella Coon
our Sergeant at Arns, and they'll be working primarily with any
needs that you have with entering or exiting the chanbers.

Certainly, later on in our convention as we begin to take
issues to the floor for discussion and vote, we want to make sure
that we are all in our seats and that we have the appropriate
decorum here in the chanbers so that that vote can be taken
appropriately. Wth that, we nove to our afternoon schedule. And
thank you for your pronptness in returning fromlunch

| call upon Comm ssioner Ral ph F. Keen, Jr., and
Vi ce-Chair of our convention to introduce our afternoon speaker.

MR. KEEN, JR : Thank you, M. Chairman. Qur
first speaker today is a professor fromthe University of |owa,

Prof essor Robert Cinton. He is a Wley B. Rutledge distinguished
professor of law at that University. He teaches, anopng ot her

subj ects, the subject of constitutional law and Indian law. He is
co-editor of the 1982 edition of Cones Handbook on Federal Indian
Law. And for those of you that have dealt with Indian | aw, we
commonly refer to this book as the Bible of Indian | aw.

He is coauthor of one of the |eading case books in
Anerican Indian | aw used in | aw school s t hroughout the country.
He's been widely published in articles and witings on different
Indian law i ssues in |egal publications and |aw reviews, and in
addition to all of these fine things, he still finds tine to serve
as Chief Justice of the Wnnebago Suprene Court and as Associ ate
Justice on the Cheyenne River Sioux Court of Appeals.

Sinmply put, Professor Cdinton is one of the -- well
recogni zed as being one of the nobst forenost |eading authorities in
the area of American Indian law, and | would like for you to join ne



in welcomng himto this convention today.

MR. CLINTON: Good afternoon, and | thank you
very much for that, Ralph, for that kind of overly generous
introduction. |I'mBob dinton, as Ral ph suggested. |'mfrom|owa
City. | bring you all greetings fromthe Ho-Chunk people of the
W nnebago Tri be and the Hota (phonetic) people of the Cheyenne River
Si oux Tribe, for whom| have the privilege of working.

As a teacher who teaches both Indian | aw and
constitutional law, it's a rare privilege to be here and to attend
the Constitutional Convention, as a group of dedicated people
attenpt to revise what really is the oldest running native tradition
of witten constitutionalismin the country.

And so it's an honor and a privilege to be here and to
join you in this inportant undertaking. | thank the nenbers of the
Conmi ssion and the del egates for your kind invitation to be here.

| thought, as | was asked to speak today, about what |
coul d speak to you about, obviously, the changes are for you
they're not for ne. And what | thought | mght try to do, is to
think a little bit about what constitutionalismis all about, what
the witten Constitution is all about, and what the history of the
drafting of witten Constitutions in Indian tribes has been about,

i ncluding specifically the Cherokee efforts in that direction

And in the process, what | hope to try to share with you
is the notion that some of the aspects of the Constitution that we
presently have, that sone of the aspects of prior Constitutions |ike
the 1839 Constitution, that at first glance |ook kind of simlar to
the U S. Constitution, actually, in many ways, are of native in
origin. That, in fact, in many ways, sone of the basic concepts
that exist in the U S Constitution, while we often don't tal k about
it, are of native origin.

Now, as | try to encapsulate for nyself, what does it
nmean to be drafting a Constitution, the phrase cane to mind that
what you're really doing here today is that you're in the process of
dreaming the future. That's what you're doing. You are dream ng
your community's future

But in addition to dream ng that future, you're doing
sonet hi ng that nost dreamers aren't asked to do. You're being asked
to put that dreamon paper in a way that it can be used in later
times by not only the current generation of Cherokee, but |ater
generations of Cherokee who will follow

Interesting question is, why are we bothering to put it
on paper? That is, why a witten Constitution? It's sonething we

often don't pause and think about. It isn't true that nobst western
societies or nobst Indian tribes have witten Constitutions. G eat
Britain still exists without a witten Constitution. New Zeal and

exists without a witten Constitution. Navaho Nation functions
without a witten Constitution. So why a witten Constitution?

Well, there are both up sides and downsi des to that
process. First of all, a witten Constitution is an opportunity for
t he people of any community, tribe, any other conmunity, to cone



together and to delegate authority in sone way or another to a
government. Wat does that do? It gives that governnent sone
aspects of legitinmacy it might not have if the process of drafting a
new Constitution had not taken place.

Thus, to sone extent, thinking about this convention,
what really you're doing in addition to drafting, is you're asking
guesti ons about, and raising concerns about, and ultimately if you
approve a new docunent, approve it, sonething that will give it, one
hopes, sone |egitinacy.

A Constitutional Convention is an opportunity for people
to tal k about and express their fundanental values, and in the
process, also to debate those fundanmental values. What does it nean
to be Cherokee? What does it nean to be Navaho? And how should
that be expressed, sonehow, in the witten docunent which cones out
of the Convention?

It's anot her opportunity for popular participation in
government, but it's on a different sort, not the kind of
opportunity for popular presentation in governnent we have when we
have | egi sl ative neetings and we have el ections.

It's a very special sort that doesn't conme around often

The last tine a convention was held, as | understand, was drafting
t he Cherokee Constitution, was 160 years ago. That's a long tine
ago. This is an effort to renew that nandate through sone kind of
popul ar i nput on the Constitution.

Witten Constitutions are al so ways of inter-generationa
transfers of understanding, transfers of understandi ng what we
think. A particular comunity is and should be, not only for the
present day, but for the next generation of that community, and for
the next generation after that. O nmybe some generations out,
depending on tribal tradition and the tribal comunity.

It's a way of transmtting those val ues. Now,
traditionally, in nmost |Indian conmunities, the transm ssion of
values wasn't in witing. It was rather fromstorytelling through
an oral tradition.

But increasingly, beginning really with the devel oprment
of the Cherokee Al manac, from background of your web page, tribes
have noved in the direction of using witten |anguage as the nethod
of transmission. And so it's kind of uniquely inportant that this
Tribe has the longest tradition of a witten Constitution of any
tribe of the United States, which is also the tribe that has the
| ongest tradition of a witten | anguage of any tribe in North
Anerica, certainly witten |anguages in Latin American, and
certainly in North Anerica. And so they sonetines go hand and hand.

Witten Constitutions al so establish shared ground rul es
for public debate. | heard debate this norning. What rules are we
going to have? Robert's Rules of Orders, sonme other rules. That's
what a Constitution is. A Constitution sets the franework for
public debate and structures it in some way so that there is at
| east the ground rules, and every tine you cone together, you don't
have to redebate the ground rules. The debate can take place within



an agreed framework that is established by that witten
Constitution.

Finally, witten Constitutions, at least in the western
tradition developed in the United States and enforced by many triba
government's today, create legally enforceable basic rules. Legally
enforceabl e basic norals. They're law. And they're enforced as | aw
by the courts. And they're a kind of superior |aw

That is, the governnents have to conformtheir behavior
to that law. Tribal Council, tribal police, Principal Chief,
they're supposed to be acting within the framework of the norns
est abl i shed by the people through that witten docunent.

Now, |'ve tal ked about up sides. There are downsides.
There are downsides to having witten Constitutions, which, of
course, is one of the reasons sone societies have chosen not to have
them For exanple, if they are witten too narrowy or rigidly,
they can often serve as a break on social change on the evolution of
any society, or all societies, no matter how traditional they are,
evol ve over tine.

And the question is, will the Constitution pernit that
evolution to take place? |If you think about the U S. Constitution

-- and |I'mnot suggesting they are; I'millustrating a point -- the
U S. Constitution is not terribly rigid. It contains a |ot of
norns. It hasn't been anended a lot for that reason. It has

permtted an incredible ambunt of evolution. There's not that nmany
pages.

The new Constitution for South Africa is 168 pages. |t
covers everything you can imagine in rigid detail. |In part, because
of the process out of which it cane. The process of negotiation of
the end of apartheid in South Africa.

The net effect of that, however, is it's going to be very
difficult to evolve with that Constitution because it's not just a
skel etal document. It is alnpst a code of law. And, of course,
Constitutions in the Anerican tradition often are not codes of |aw,
they're skel etal docunments. But that varies trenendously.
California's Constitution is far nore detailed than is the U S.
Constitution.

Sone tribal Constitutions are far nore detailed than
say, your present Constitution; others are not. There's this
tensi on about how rmuch do you want to codify the Constitution; how
much do you want to nake it a skeletal document, and it cones out of
this basic question.

Secondly, in the American nodel, at least, of witten
Constitutions, we often require supermgjority, two-thirds,
three-quarters, not just sinple najority, for decision-nmaking. Wat
that does, is it winds up itself, requiring greater societa
consensus.

Now, in Indian conmunities where consensus is the norm
that may not be that much of a problem But for non-Indian
societies who are used to fifty-one percent mgjority, that's often
seen as a mmjor problem and constitutionalismoften produces a



focus on greater consensus, a need for greater consensus before
fundamental changes are nade in the rules of the game under which a
soci ety operates.

And, finally, the downside that nany tribal governnental
officials don't like, is that if a Constitution is treated as
enforceable law, which, in fact, it usually is, in nbst traditions
in the United States, at least, witten Constitutions often limt
governnmental action. That is, you have to conformto the
Constitution. The tribal |egislature may not want to do that; the
Tribal Council, Chief nmay not want to do it; the police officers may
not want to do it.

But what it does is it takes away their discretion not to
do so. Because if they're true to the law, the judicial branch of
government may be | ooki ng over people's shoul ders, enforcing the
norns, the rules, the laws that are contained in that Constitution

And so for those who want absolute discretion in
governnment and don't want that discretion limted, witten
Constitutions are not good things; they're bad things. But witten
constitutions, in fact, have been liked by those who want to limt
governnmental authority and keep it within a nornmal sphere.

Now, as |'ve suggested, nany of America's notions of
constitutionalismactually have native origins. | want to talk
about that for a little bit, and then come back to nodern
Constitutions.

I want to subnmit, first of all, that the western notion
of freedomand liberty itself is an idea that cane fromcontact wth
I ndi an peoples. Wy? Think about Europe at the tinme of contact in
1491. Europe in 1491 wasn't so western denocracy as we see Europe
today. It was a group of futile nmonarchies in which all power cane
fromthe Crown, and the Crown was the source of all governnental
aut hority.

When the Europeans found the North American continent,
they decided to organize differently. They organi zed around ki nship
lines with a great deal of autonony. The individual in many ways
was sovereign. it was a foreign concept to Europeans. How does the
Preanbl e of the United States Constitution begin? "W the people of
the United States del egate this power to the federal governnent."”

Where do they get the idea that sovereign was the Crown?

It wasn't fromthe revolution. It was rather fromcontact with a
group of peoples, Native Anerican tribes, in which the sovereignty
did reside with the people. Now, we very frequently don't pay
appropriate homage, tal king about the U S. Constitution, to where
those notions cone from But that's precisely where they come from

But it's not just notions of liberty, in fact, that cone
fromthat contact. The idea of a confederacy -- the U S
Constitution is, after all, a confederacy -- cones fromthe need to
deal, particularly with the contract with the Iroquois confederacy
or -- excuse ny lroquois pronunciation; the Porters are from Seneca
-- the whol e concept of the Iroquois confederation

Cl ear confederacy, very powerful confederacy, they



drafted the | anguage. Most civics books tal k about the all need
clan of unions of 1754 being the basis of an idea of an Anmerican
union. The history books don't tell you what the opening congress
was. It was a treaty convention of Iroquois. And the reason that
Benjam n Franklin proposed a confederacy was, he wanted to confront
the Iroquois confederacy in an organi zed and united manner, which so
far is a comon fornmality.

And finally -- this is athenme | want to talk a little
bit nmore about -- the idea of separation of powers itself. | want
to subnmit to you, and | hope prove to you, a India, not a European
idea, has its roots in contact with Indian tribes.

If you look at nmost Indian tribes of contact, nost of
those tribes are organi zed around clear divisions of authority.
Those divisions are based on age. They're based on gender. They're
based on fanmily. They're based on clan structures. They vary
trenendously. And fromtribe to tribe, you' re going to see
di fferences in those organi zations. They're not all the sane,
obviously. There's over five hundred Tri bes.

But clearly, power was diffused. Different people had
different responsibilities. Cerenonies and governing authority
were, in fact, divided that way. Different clans sonetines have
responsibility for different cerenonies in sone tribes. Governing
authorities nay have varied. Anong nmany of the southeastern tribes
i ncluding, as | understand, Cherokee. But you would all know this
better than I, so correct ne if |I'mwong.

There was a classic red and white division among nmany of
the southeastern tribes. Peace, war division. Allocation of
authority. Different people in responsibility at different tines.
Anong the lroquois, different tribes with confederacy have different
responsibilities for different aspects of the tribe. And even
within the tribe, different people had different responsibilities.

The spokesperson for the tribe, often male, was al ways
sel ected by the (inaudible), and so the wonen had a structured vote,
an equal vote, equal participatory vote in the process. So, again,
a division of authority within the traditional political structure
of a tribe.

Pl us, anmong nmany of the tribes, we see clear divisions,

of ten gender divisions about who controlled what. WlIl, wonen
sonetimes went on hunting parties. 1In general, it was a nale
practice. The wonen controlled the villages, and village life, and
they controlled agricultural. Only recently, efforts of the federa

government to inpose agriculture, failed anong the culture, for
exanpl e, where the traditional allocation would have |eft
agriculture to the extent that the culture relied onit, to the
worren of the comunity. Wiat did the Bureau Agent try to do; make
the men farm not understanding at all the division of labor within
t he Lakota society.

Anot her exanple is the division of roles in any triba
conmmunity between elders, often great respect in the tribal govern
authority, in the tribal councils, and younger warriors, who had



different responsibilities within those councils. And anong the
Lakota Cheyenne, nmle and femal e societies have different aspects of
control

Now, notice, all of this suggests a very carefully
ordered traditional governnent arrangenent in which power is
separated, yet, cooperative. That's what basically the idea of
separation of powers is, separating power, yet, cooperating.

What was European society like at the time? European
| egal thought, they didn't have any idea of separation of powers.
The Crown had a vertical conmand authority over futile |ords bel ow
themto the extent that there was a division of |abor within the
Crowns lieutenants. No responsible Crowmn. There's no sense of
di vision of authority in European |legal thought at the tine.

After contact with Indian tribes, however, European
phi |l osophers |i ke Locke, Mntesquieu, and Rousseau started witing
about people having natural |iberty; people being in the state of
nature; people sharing and allocating the dividing power. Were did
they get these ideas? They weren't part of the European thought of
t he day.

Those rations are only conming up after contact. They're
not doing what | always taught ny |aw students to do. G ve credit
to where you got the idea. They're not doing that. Were they got
the idea, of course, is fromcontact with Native communities. And
so many of the western ideas we have about governing authority, in
fact, come from Native comunities |like this one and the contact
that was had. And so after contact, there's a major effort of
decentral i zi ng and defusi ng power.

The European |legal figures cane to associate the |lack of
a separation of powers with dictatorial authority. And so what you
see energing in European western thought is that the problemwth
the nonarchies is centralized power, so we have to separate out that
power into separate branches of government. And that process of
t hi nki ng was taking place during the colonial period of the United
States, it's culmnation, of course, being the drafting of the
second Constitution of this nation, the U S. Constitution

So based on all of this thought, after the revolution in
the United States anbng Europeans, witten Constitutions energed as
a way of thinking about how to decentralize and defuse power |ike
their neighbors in the tribes.

The first efforts in those directions didn't have a
separation of powers notion. The U S.'s first Constitution was the
Articles of Confederation drafted in 1777, went in effect in 1781
If you were to look at it, it actually looks Iike sone of the B.1.A
Constitutions. There's, in fact, one seat of government. |It's in
legislature. That's it.

There was no executive; there was no judiciary. There

was just what, if it were a tribe, would be the Tribal Council. It
was called the United States in Congress Assenbled, which is where
we got our nane, United States. |It's fromthat |anguage called the

Articles of Confederation, which is congress.



The second stab at it, of course, was, in fact, the
Constitution. And in the Constitution what we decided to do as a
Nation was to, in fact, enshrine in a witten docunment some of the
i deas that had been part of oral tradition of natives, including
separation of powers, that had enmerged through European | ega
t hought, with the expectation that the courts would enforce these
limts on governnent.

And so what energed out of a process of contact with
Native communities was the first effort, really, at a major witten
constitutional effort, probably in the world, that was thought of as
| egally enforceable |law, but a higher law that [imted governnental
action. And the mechanismfor that Iimtation would be a court
system

So today if you |l ook at non-Indi an governnents, nost of
them have in them a separation of power systens, state governnents,
federal governnents. They have a | egislature, congress, the federa
| evel which passes | aws.

They have an executive branch, president, federal |evel
the governor at the state level, which adninisters the | aws passed
t hrough agenci es, governnental bureaus, et cetera.

Then they have courts, which, of course, enforce those
laws, usually at the initiation, either of private parties or of the
executive branch of governnent. And that's fundanentally how al nost
all state and federal governnents work.

Now, when peopl e hear separation of powers, they often
have this nodel that |'ve got up there of separation of powers.

W' ve got three branches of governnents and never the 'tween shal
neet .

So my way of thinking, that, of course, not what the U S.
Constitution does. The nodel | see of the U S. Constitution is
sonet hing that | ooks nore like that. There are separate branches of
governnment that have overlapping spirits of authority in sone areas,
not overlapping spirits of authority in other areas.

And if you look at the U S. Constitution, for exanple --
I"'mnot holding it up as a nodel; | just want to talk about it
constitutionally -- you'll see that. |If you look at the U S
Constitution, Article | deals with congress; Article Il of the US.
Constitution deals with the President; Article Il deals with
federal courts, it separates out of the three branches of
government. Article IlIl also guarantees like a tenure for federa
judges, in order to have a nechanismto enforce the Constitution
that's free of the political process, so it can't be nanipul ated by
the political process. And it guarantees certain salary aspects.

It is a check and bal ance system as we've often heard
of . But that check and bal ance has sone overlap, and that's the
overlap you saw in that diagram

For exanple, the legislature isn't the only body that
makes |law. Why? They've got to be presented to the President for a
veto. He can either veto it or approve it. The Constitution has
sone sinlarities init. So you' ve got sone overlap of the



| egi sl ative process between the congress on the one hand, the
Presi dent on the other

The judiciary reviews the constitutionality of that which
both the executive and the legislature do, and we call that judicial
review. And, of course, that suggests sone area of overlap

Congress has the power of constitutional amendnent, and
it can overturn through a constitutional amendnent, requiring a
sinmple majority, what, in fact, the other branches have got, again,
overl ap.

And congress fundings after all, has the power of the
purse over the President, over the courts, it's got sone power over
them The President has pardon power. W've heard a | ot about that
during the inpeachnment. The President has pardon power and can
overturn the courts, the results, the crimnal results of the
federal courts by pardoni ng sonebody who has been convicted. Again,
overl ap.

So as | say, | suspect that at the federal l|evel, the
preferred nodel, if you will, want to visualize what the separation
of powers is all about, is sonething that |ooks nore |ike that.

Now, that npdel suggests that you've got a federa
governnment that basically has President, one branch, congress,
anot her branch, suprene court, another branch. Under the President,
you' ve got the cabinet officers, and they each have a whole | ot of
agencies. |'mnot going to put themall up on the board. You've
got congress; it's divided into conmttees. And you've got a
federal judiciary. You have the supreme court, Suprene Court of
Appeals and trial courts, called the district court. That's
basi cally what the federal governnent |ooks |ike, as a practica
matter. And notice, it's three branches of governnent.

Now, the inplications of that are rather significant,
particularly for judicial legislative interaction. The courts have
at the federal |evel independence, and they're designed to create
the neutral forumso that the courts can enforce these
constitutional nornms that were put in the U S Constitution

The |l egislature can't overturn decisions of the courts.

Those decisions are final. Wat the legislature can do in the U S.
system is they can prospectively, for |later cases, adopt a
different rule, as long as it's not changing the Constitution. |If

it involves changing the Constitution, then it's got to be anmended.
And what's the difference? The amendnent process in the U S
Constitution requires a sinple mgjority. Two-thirds of the

| egi slature, three quarters of execs, whereas, you'll notice that
sinply passing the law, just requires a majority of the congress.
Now, the Cherokee experience is, | think, an inportant

one, because the Cherokee Nation has been in the forefront of using
witten Constitutions. And the Cherokee experience of witten
Constitutions is, | think, in nany ways uni que.

The Cher okees have al ways used witten Constitutions and
hel d the Constitutional Conventions or sone other process of
constitutional making at a time of great social crisis.



Constitutionalismin this Nation, at |least as | see as an outsider
is an opportunity. It's an opportunity you' ve got today to heal, in
a very traditional way, social status.

Now, you've got a history of three Constitutions in this
Constitutional Convention. And I'mtaking it all the way back to
prerule, before there was a Cherokee Nation of Cklahonma. You've got
an 1827 Constitution that, in fact, was drafted at the tinme of great
social pressure fromthe state of Georgia, the state of Tennessee,
the state of North Carolina, and Cherokee | ands, and peoples. And
the response was a com ng together, com ng together of people to
draft the Constitution to resist that pressure, which created the
first Constitution.

After removal, |I'msure all of you are aware of the
splits between the old settlers faction, the treaty party, the Ross
party here in the Cherokee Nation. And it produced sone very
troubling times for these people. O course, the response was the
drafting of the 1839 Constitution, which brought a greater unit in
t he Cherokee Nation, another response to social crisis.

The '76 Constitution cones at the end of a great period
call ed Lonial (phonetic) Assertion of Authority, to try to take away
the sovereignty of the Cherokee Nation and to force federal control
of what was left of your governnent.

And finally, a Constitution is drafted to respond to that
pressure. That's the Constitution you're going to anend today.

And, of course, | don't need to rem nd anybody that this has been a
time of stress in the Cherokee Nation, and this is an opportunity
for healing.

And | want to suggest to you that this use of
constitutional making as healing is a unique aspect of Cherokee
constitutionalism 1In at |east the eyes of an outsider, hope the
trend will continue into the next weekend, and that this will be a
time of healing and a productive tine of bringing in a productive
and good future for the Cherokee Nation

Now, anong other tribes there was a | ong suppression of
tribal government. Therefore, the period between 1885 and 1934 was
after sone of your earlier Constitutions was drafted, we got al nost
no Constitutions drafted, witten Constitutions. Because what the
federal governnent was trying to do, was to stanp out triba
governnment, and stanmp out tribal sovereignty, and so it wasn't
supportive of the drafting of the Constitution

And so in Okl ahoma, the federal government tried to take
over running your governments and started appointing the Chief. The
effort during this period was to treat Indians individually, rather
than a sovereign Nation, which, of course, accounts for why there
are individualized allotnments all around the Cherokee why in fact
there are necessarily boundaries on the Cherokee reservation, no
| onger treated as a site, since non-Indian entity to interpret the
Cher okee governnent, et cetera.

That period ended with the Indian Reorgani zati on Act,
know you' re not organi zed, of 1934. |In fact, the Indian



Reor gani zati on Act can be applied to Cklahonma tribes in later
statutes, and al so the Gkl ahoma | ndian Wl fare Act of 1936 was
adopted to make it applicable.

Now, prior to the adoption of these two statutes, the
federal governnent had sought to govern Indian country. It had
sought to displace Indian reservations. The Bureau of I|ndian
Affairs was the prinmary governnment, and it ran the governnent
through literally kangaroo courts called the Courts of (inaudible),
in fact, were arns of the Bureau Agent, and enforced Bureau norns.

When John Collier cane into the FDR s administration in
1942, his proposal was to abolish the BIA. As a substitute for the
Bureau of Indian Affairs, giving back power to organize tribal
governments. Well, the bureaucrats in Washington had been used to
bei ng the government, and they were hearing that their jobs were
going to be attacked by this plan, at the height of the Nation's
wor st depression in history.

| mean, how would you feel if it was going to be attacked
at the height of the Nation's worst depression? Wat they wound up
doing is using the drafting of Constitutions to carve out a roll for
t hemsel ves that woul d entrench thensel ves as bureaucrats in an
effort to protect their jobs, really. And, thus, sone of the
earliest BIA Constitutions contained no separation of powers, by the
way, unlike your Constitution now.

I've always thought that the reason for that is that if
you're a bureaucrat and you want to control another governnent or
corrupt it, is it easier to control or corrupt one branch of
government or three? |It's obviously easier to control one of them
and that's, | suspect, why nopst of the Bureau Constitutions do not
contain any notion of separation of powers, when we've al ready seen
the idea of division of authority, is certainly nuch nore of an
I ndi an than a European idea.

A governnent, therefore, with a strong separation of
powers is, of course, nore insulated fromthat kind of corruption
Now, what's its downside? Its downside is, it's going to be |ess
efficient. One agency is always quicker to nove than three of them

Now, if you look at the way the Bl A sought to control, it

sought to control in other ways as well. It drafted into the IRA
Constitution, not yours, federal approval requirenments. Were do
t hose federal approval requirenments conme fron? Well, | | ooked.

Except for approval of the Constitution, they didn't cone from
anything in federal |aw.

The federal approval requirenents in triba
Constitutions, strangely enough, cone fromthe tribal Constitution
itself. But who drafted the tribal Constitution? Oten, it wasn't
the people of the community. Oten, it was Bl A bureaucrats who were
going to try to inpose it on the people of the conmunity. And, of
course, they were trying to protect their own jobs and entrenched
bureaucratic authorities, and so you get those kind of approvals.

Today we get a little bit nmore of that through financial
oversi ght, |l oan prograns, and nore recently Public Law 638, and



Tribal Sel f-government Grants, and so the financial oversight
beconmes kind of the colonial way of controlling tribal governnents
in one sense or another. And they've been using that in that way.
And, finally, there is always the possibility, used
rarely, but it happens, of refusing to recognize a tribal government
as a way of controlling that tribal government at the federal |evel
So if you |l ook at npbst tribal Constitutions today that
conme out of the Indian Reorganization Act in Iroquois, and they're
unanmended, you get sonething that kind of |ooks like this. The
Bureau of Indian Affairs has to approve just about everything in
this Constitution. Odinances, everything else. They sit at the
t op.

Then you get a Tribal Council, and in sone, but not all,
of the Constitutions, occasionally you'll get an el ected Chief.
More comonly, the Chairperson of the tribe is selected fromthe
Council, basically, the presiding officer

There's provisions for attorneys, and they advise the
Council, and unfortunately they play too active a roll in triba

governnment. Often the Tribal Council wll appoint a Chief Executive
O ficer, so you have an Adnministrative Oficer, and under them
you'll see various kinds of conmi ssions, authorities, health, what
have you, that, in fact, run the structure. And that's what nost
tribal governnments ook |ike today.

Notice, no separation of powers trended. That's, of
course, not your governnment. \Wat have been the recent trends in
tribal constitutional drafting? One of the central things is to
elimnate federal approval requirenents for the |egislative acts.

O course, sone of the proposals the Conm ssion have cone up with
are along the lines of those trends with respect to your
Constitution.

There have been increasing broad clains of sovereign
power nmade in recent amendnents in | RA Constitutions, whereas, it
was a very nodest, but limted claim nmade in the earlier IRA
Constitutions.

Another trend is tailoring the culture and tradition to
the tribe. Very frequently the tribe wasn't even known by the nane
it understood itself to be. So, for exanple, the Ponador (Phonetic)
people from Arizona aren't the Pomador (Phonetic) people in Arizona,
they're the Tohono people of Arizona. |It's a western nane inposed
on them

So when they redrafted their Constitution, the
Constitution used their tribal nane in their |anguage. Sone ot her
tribe used other tribal names to designate the appropriate official
where there's an anal og. But since in nany cases the positions of
authority are western in structure where they're derived from the
| anguage may contain no answer, and, of course, you can't nove in
that direction.

In nmany other instances, the tribe tries to draft
sonething it nore understands to be consistent with its culture,
rat her than what the Bureau of Indian Affairs inposed on them



Anot her trend is an increased reliance on separation of
powers, including and especially under judiciary. | know of sone
tribes that don't have an executive branch in their Constitution
but do have an independent judiciary. And the effort being, to
create a neutral unpire, referee, to resolve disputes that everybody
sees as neutral. And the effort, therefore, is to make them outside
of the control of the legislature or the control of the executive
branch of government, so that, in fact, they can't be influenced and
they remamin a neutral unpire.

Anot her trend is an increased public control of
government. The I RA Constitutions used what we call representative
denocracy. That is, instead of everybody getting together and
voting, you fol ks represent other people. You represent different
nenbers and constituenci es.

Tribal Council nenbers, if we're going to el ect them by
district, they represent people. But once, in fact, they got
together, many of the IRA Constitutions didn't have any nechanismto
control them

This movenent toward the greater effort of popul ar
control is a novement back to traditional notions of individua
sovereignty, the individual sovereign, and is a distrust of
representative and representative denocracy.

In sone tribes that are snmaller, they weren't here very
I ong, but they're snmall enough, the idea of a general council

literally, a neeting of everybody. That's what general council is,
as opposed to an el ected representative tribal council, is comng to
bear .

The Ho Chunk Nation's new Constitution has four branches
of governnent. Executive, legislature, judiciary and a genera
council. The general council sits on top of all of those branches
of governnent.

For tribes that are too large, this would be paramount to
have a council neeting, a general council neeting, increasing with
use of initiative, referendum recall provisions to give greater
popul ar control. |1'mnot opposing these, I'mjust telling you what
| see, in tribal Constitutions com ng out, have been very conmon.

Another thing that's cone out is reconsideration of
menbership rules. Were did nmenbership rules come fron? They cane
fromthe process of allot. Canme in the late 19th century when we
were trying to individualize the land systemof the tribe, and we're
trying to figure out who's entitled, who should be, you have to be
on a roll. That's when nmenbership rolls cane in.

The menbership rolls tended to inprove the static
situation. You have nenbers that live outside of the territory, and
ot her peopl e of Indian decent who live inside, but, in fact, can't
be nmenbers because of their nenbership roll.

A nunber of tribes in drafting their Constitutions have
tackled the very difficult and greatly controversial question of
menbership, to try to get at the question of whether they nake any
sense or not. |'mnot suggesting you should or shouldn't, it's just



that has been one of the things that has been redrafted.
Anot her recent trend that's very controversial include

the emergence of tribal constitutional Bill of Rights. At Wnnebago
where | serve as Chief Justice, they adopted the Indian Cvil Rights
Act as a Bill of Rights. |'mnot suggesting you do that as a part

of it. Most tribes don't have Bills of Rights in their
Constitution, because they don't think in rights and nodel s about
t hose kinds of issues.

There has been a trend to create individualized rights.
In sone ways if you |l ook at the enploynent rights guarantees of your
existing Article XlII, that's probably the closest you' ve got to any
Bill of Rights provision, because it guarantees a certain enployee
tenure, and it al so guarantees the kind of hearing process system
for renoval. So there is a sort of rights notion.

Thus, if you look at Constitutions today, nodern triba
Constitutions, a couple of nodels you'll see; this is one of them
You basically have either or both elections or a general council, or
both, at the top of the system Still have the BIA at the top of
the system Elected tribal Chief or Chair, tribal courts and a
tribal Council.

The tribal council has oversight conmittees and ot her
kinds of committees. Tribal conmittee may report to the triba
council. The tribal Chief may or may not appoint an adm nistrative
officer. And then you'll have different branches, |ease housing,

I ndi an Conmi ssi on, whatever is appropriate to the tribe, under that
process.

And then you'll have tribal courts. Oten tines a tria
court and an appellant court, as well as judicial administrators in
a separate judicial branch, which you'll notice has gradually
evol ved tribes back to sort of where the United States started, and
the United States got it fromsoneone, i.e., they got it from
tribes.

Anot her nodel that you sonetines see, a lack of an
el ected executive. Notice this nodel. Again, elections or genera
council. You have only a council and a tribal court. Your
adm ni strative function, executive function, is played by a triba
Chi ef Executive officer

In fact, this nodel is probably closer to the Wnnebago
tribe, which | serve. They don't have a separately el ected
executive. Everybody is responsible to the council, except the
courts. I'mnot directly responsible to the courts as Chief Justice
of the Wnnebago Tribe, and | provide the rule of a neutral unpire
when needed, which isn't often, thank God, for difficult disputes.

And so the council basically has Oversight Comnittees.
Those Oversight Committees oversee the adnministrative aspects of
gover nnent .

Now, with that in mnd, | tried to diagramwhat | see as
your existing 1976, there's al so a designation problem the
constitutional draft in '75, was approved as far as the Cherokee was
concerned in '75. It was actually approved by the federa



government in '76, but |I've used '76 just as a later date.

The '76 Constitution basically puts the people at the
top. And the people basically operate in your Constitution through
el ections, through initiative and through referendum And then
you' ve got a Principal Chief elected; you have a Council of the
Cher okee Nation; and you do have a Judicial Appeals Tribunal
al though as | see it, no full judiciary on the original court, et
cetera, at least set up in the Constitution.

You have a Deputy Principal Chief, and then under that,
you have, and this is kind of interesting, unlike the U S.
Constitution where the cabinet is structured by the |egislature and
can change at the request of the Chief, you' ve got a cabinet that's
constitutionally designated, and which includes a
Secretary-Treasurer, a Secretary of Health, Education and Wlfare, a
Secretary of Commerce and | ndustry, a General Counsel, and a
Secretary of Communication. So that's your basic structure.

Now, the thing that is nmost interesting with that -- |I'm
going to leave it there because | don't have any suggestions; |I'm
just here to give an overview. The thing that's npst interesting is
the tribe with the longest tradition of witten Constitutions in the
country. The tribe that has one of the |ongest histories of contact
wi th Europeans, it isn't the |ongest, but one of the Iongest,
basically has a Constitution that |ooks a ot |like the federa
Constitution.

Now, many commentators have | ooked at that and said, ah
you copied it fromthe U S. Constitution. The thought | want to
| eave you with is, no, that's not it at all. Cherokee didn't copy
it fromthe U S Constitution. The U S. Constitution copied its
noti ons of government fromthe Cherokee and nmany other Indian tribes
with whomthey cane in contact. They're not European; they're
I ndi an.

So if you can dreamthe future in the next two days in a
way that keeps your values intact and transnmits in your docunent
what it neans to be Cherokee, not only to the voters on, what is it,
May 22nd -- and this thing may or nay not go to the voters -- but to
t he next generation, and the next generation. What ny Lakota
friends would say, and the sumit generation, then, in fact, you've
done sone very good work here

Thank you very nuch for the opportunity.

(appl ause)
MR. HANNAH.  Thank you very much, Professor
M. Keen. 1'd ask Charles Gourd to step forward at this

time to introduce our next speaker for the afternoon, follow ng of
which | think we nmay inpose a small break. So endure with us,
| adi es and gentl enmen, for just a monent | onger

Charlie.

MR. GOURD: Thank you, M. Chairman. |'d I|ike
to introduce our next speaker, Professor Robert Porter fromthe
University of Kansas. He is a professor there and a director of
their Indian | aw section in the school of law. And Professor Porter



cones to us to speak of his experiences within his Tribe when he was
goi ng about a very simlar process of bringing about a witten
Constitution, and the amendi ng of that Constitution, and putting it
in place.
Prof essor Porter.
MR. PORTER. Thank you very much, Dr. Gourd
Thank you all for inviting ne. | want to thank the Conm ssion,
guess, for making it possible for all of us to be here. | ampretty
i npressed by the work that's gone on so far, and | know that it
isn'"t just certain people that did it. | know there are a |ot of
people in the Nation who have very much been involved, and certainly
we woul dn't have nuch of a convention w thout you all here as well.
So | just wanted to thank you for inviting ne to participate in
this event.
| think what I'd like to do with nmy presentation, and
guess | didn't realize this until | got here, was that the article
that | had witten, it sort of deals with governnent before
(i naudi bl e) has been put into your packets.
I think I had mentioned that at sone point to soneone,
and it actually happened, and | was pleased to see that. And
would Iike to open up a possibility that, if at any given nonent you
think I'm saying sonething really wong or sonething that really
makes you furious, just raise your hand, and I'Il try to answer the
guestion. Because much of ny presentation is going to try to foll ow
sonme of the theme in that article, as well as just try to deal with
a few other things as well.
Mich of what | have to say isn't going to nake any sense

unl ess you understand a little bit about where I"'mconming from |'m
a nmenber of the Seneca Nation. | grew up on the reservation of our
Nation in western New York. And | -- to cut a |onger story short,
I've gone a long way in, | think, a very few nunber of years in

terns of better understandi ng how we govern ourselves and what our
future of governnent is all about within the Cherokee Nation

| left a corporate practice in Washington D.C. for, | was
there for alnpbst three years after |aw school, and | went back to
become the first Attorney General in my Nation. W had never had
such a position. It was a very difficult, challenging experience,
and | learned a great deal about, not just nyself, but our people.

Thr oughout the course of this, the very first thing that
| worked on, the major project that | didn't realize until later was
kind of a litnus test of whether | got fired or not, was a
constitutional reformeffort.

W had a |l ot of problens within our Nation in ternms of
our governing progress, and it occurred to ne as | had sat in many
counci| neetings as a young person that a | ot of what was going on
within our Nation was internal. It didn't have to do with the
United States. It didn't have to do with the state of New York. It
had to do with the Seneca Nation. Qur business. And that's why |
t hought the Attorney Ceneral concept nade sense, a |egal officer
within our Nation to advise our governnment to perhaps represent our



Nation in our own courts. But it was internal

The first task that | got when | went to work for the

Tri be was working on a Constitution, specifically the court system
And wit hin about a nine-nonth period, sonehow | was able to
convince, well, enough people, at least, | don't know about
everybody, that we shoul d have major changes in the way we
structured our court system

| have since tried to wite down sonme of the ideas about
what that process was all about. And one of the nice things |'ve
had the occasion to do since |I've been teaching is to go back and
rethink and understand the stuff | lived through, which many of us
don't have when you're involved in tribal political business.

You're very busy, and you don't have a |lot of chance to reflect. So
| feel grateful to have the opportunity to perhaps share sonme of
t hose thoughts with you

The second thing that happened, and the reason why |I'm
here with you today, and not continuing to be the Attorney Cenera
within my Nation, is that in the fall of '94, we began a politica
process that ultimtely becane what | call our Civil War.

That resulted in three people being killed; that resulted
in the political destruction of our government for alnost a year, in
whi ch anmong other things, resulted in my |leaving, and ny wife, who
was with our children at the tinme. Because we sinmply, we had no
roll in the fight that had consuned our people, and as professionals
in our Nation we felt at the tine it was the tine to nove on to
other things while these other issues played out.

So a lot of what | amtrying to do is think through that.

Wiy did that happen with our Nation, that we woul d becone so
consumed with whatever it was that we were consunmed with that woul d
result in self-destruction? |'mmndful of the fact that things
wi thin the Cherokee Nation have not been perfect within the |ast few
years.

While it's not nmy position or place, nor do | have the
know edge to presune to know what the reasons were, what 1'd like to
do is sort of go through ny discussion of sonme of these issues and
stimul ate sone thinking about where all of these things cone from
and why we mght want to do sonething about it.

So with that, I'd like to sort of give an overvi ew of
where we are sort of nationally in terns of tribal governments. And
I think there are three different kinds of governments that we have
in what we now call the United States, which was once, of course
all of our territory.

We have traditional governnents, those governnents which
have changed very little fromthe pre-colonial period. And there
are a few around that have retained that traditional framework.

Many of the Shoshone Nations, which the Seneca Nation was once a
part of, the confederacy, retained a traditional form of governnment
that's been in place for 500 years or so. Many of the Hopi people,
the Pueblos retain traditional forms of government. Those continue
to be recogni zed by the United States.



Secondly, we have what | call autononpus constitutiona
governments. And those are governnents whi ch evol ved and adopt ed
this witten formof Constitution that Professor Cinton so
el oquently tal ked about in which we evolve away froman unwitten,
under st ood way of governnent. It mght have been very conpl ex, but
unwitten to sonething that we've witten down, and we now can think
of as generally Constitutions.

Aut ononous, though, in the sense that there's no strong
connection to the colonial power, neither the federal government or
the states. That sonme internal novenent within the people at sone
point in the past, spurred themto develop a constitutional system

And while it certainly had colonial authority, it wasn't a direct
result of the col onial power.

Lastly, we have dependent constitutional or corporate
governnments. And these are tribal governments that are dependent
upon sone position of federal, and in sone cases, state |law for
their existence or authority.

There are a nunber of different exanples. The Indian
Reor gani zati on Act Constitutions are an exanple. The Al askan Native
Corporations are established under state law. These are prinarily
mechani sns i n which the col onial power has provided sone nechani sm
for these, the establishnent of tribal governnent.

G ven that, what are sonme of the problens that we would
see in tribal governnent? Now, this is not to be overly critical
but, frankly, |I've been in tribal governnent, and for nost all of us
who have been in tribal governnent, this is not a surprise
hopefully, the things that | want to tal k about here.

We have a difficult tinme adm ni stering noney, prograns,
people. Now, | don't think this is such a personal criticism
al t hough, undoubtedly, in sone cases there is a person at fault, but
| think it has far nore to do with just experience. That for the
nost part, we've been denied the opportunity to govern ourselves for
various reasons. And so the influx of noney, which is really 30
years old, in terns of Self-Discrimnation Act, twenty-five. There
are other mechani sns by whi ch you've had significant nmonies, and,

t hus, bureaucracies in organizations has continued to be nore a
probl em of inexperience, and not necessarily inconpetence, | think

Secondl y, dependence. W have been living within a
col oni al environment that has pronoted our dependence upon it. And
as a result of that, we have a |l ot of tension between being
aut onomous and sovereign and in control of our future. And then
and al so wanting the protection or the confort of being dependent
upon the United States or a state for our well-being. And then,

t hi nk, also induces conflict and clash wi thin our nations between
t hose of us who have different views on this issue of how nuch we
wi sh to be dependent upon the United States or a state.

Thirdly, the ineffective | egal system And | use that in
t he broadest sense, at least with respect to the Shoshone peopl e and
t he Senecas, we have a deep tradition of peace as being the prinary
baronmet er of whether things are good or bad in our society, and



consensus building of politics. W don't have a coercive, as
Professor Cinton tal ked about, we don't have a coercive process,

historically, within our Nation. If we can't all agree on how to do
sonething, it just doesn't get done. And if we could ever agree,
then we'll do sonething

The notion of layering over all of that, a colonial |egal
system \What was prinarily enphasi zed was the adversarial dispute
resol ution process, certainly rips apart a lot of what it nmeans to
be in relations with one another. And those of you who have ever
been involved in litigation know what |'mtal ki ng about. That there
is no notion of justice or peace or resolution. It's conflict and
war fare and battling.

A legal systemthat pronpotes that, and as an Anerican | aw
professor now, | may not be the best person to tal k about this, but
it seens to ne ironic that a society would have a systemthat
pronotes nore adversarial process in the pursuit of justice, and
hopefully, the resolution of conflict. |t doesn't nmake much sense
to ne.

But lastly, we do get to what | do think is probably the
nost problematic problem-- problematic of conflict that we have
within our Nation. The function of feuding, in-fighting. And you
don't have to be a rocket scientist to figure that out. You can
pi ck up any issue of Indian Country Today, and soneone is in a state
of feuding, Civil War, conflict, battle, sonething is going on
sonewher e

And |I'mkind of curious about that. Wwy? | nean, it's
not like, admttedly, what's going on in Washington in the |ast year
is the closest they're going to get to tribal conflict. But we do
it all the tinme. It's just perpetual. And | guess it sort of,
wel |, maybe that's our way; | don't know, but |I'd Iike to know why,
why it's that way.

So here are sone of the reasons why | think we night have
sone of these interests. And this has different significance for
di fferent peoples, of course, but this is certainly true in ny
Nation, and | think it's true in others, but we fight over noney.

And | think quite honestly that one of the big issues has
been gam ng, you know, pursuit of casinos. It has driven a |evel of
intensity of political problens that people very nmuch -- they don't
stop sonetinmes, ever, when it comes to fighting over this kind of
noney.

And the related issue, of course, is political power.
Certainly the gamng contest, and those who control the governnent,
thus, control whether the tribe gets involved in gaming. But it is

t he broader issue, and it isn't just -- | mean, we always fight over
politics. In fact, | miss it. | nmean, this is a certain |eve
which is very enjoyable. It's therapeutic. It's sport. |It's

rewar di ng when you succeed, and it's painful when you | ose.

But for those of you who have been involved in gam ng you
know what |I'mtal king about. [It's an exciting opportunity and
thrill. 1'"mnot tal king about that, though. |'mtalking about,



"I"'mgoing to have to kill you because | don't agree with you," and
that, to nme, is extrenely scary that we get to that point, when
have to take you out physically.

Immigration. This is a problemassociated with, it's
related to one and two, but it is this notion of this, | think
return that you often see. Part of the BIA's term nation policies
in the past include sending prosecutors and people and sending them
off to the city. Sone people are com ng back. [|'mnot saying
that's good or bad; |'mjust saying what happens when peopl e cone
back who don't know the unwritten way of how politics is done, they
speak in a different |language, literally. And that is disruptive,
as well. Again, not that it's necessarily wong, but | think that
as you've witten new acts and new pl ayers, you're going to get sone
di sruption.

Loss of traditional |anguage and culture. This is the
process by which we are living with the aftermath of having been
colonized. W're different; we speak different |anguages; we're
different colors; we have different political views. And there is
this issue of identity crisis. And |'mnot a sociologist to get too
deeply into it, but | think that that part of the mix of what builds
conflict is in very nany cases, while we may all have the sane ID
card, we're very different people by virtue of our varying degrees
of cultural -- having been culturally sinulated.

Fifth, is devel opnent of individual rights nentality.
think this is a nunber of different sources, but it's the notion of
thinking of "me" first, as opposed to thinking of how !l fit within
the Nation and how | can be better treated, things |ike that.

Then there is the Indian Civil Rights Act. There is an
energi ng western notion of rights -- sort of concerns, since the
civil rights era of the '60s. And | think what that's done, of
course, is it's disrupted a sort of conmunal atnosphere that exists
wi thin nmost | ndian nations, although sone who retain imunity. Wen
getting the lawer first, being concerned about your rights rather
than your responsibilities as your primary concern, there's going to
be conflict with those who contain notions of comunity.

Si xth, reemergence of democracy. This is -- | don't know
whet her this has any relation to the fall of the Berlin VWall or
t hi ngs going on globally, but there does seemto be this spirit. |
sense it in this room Having sat in here this norning, that there

is a real sense of energy that | think is occurring. | think it's
fantastic. It's just that it isn't without cost that there is a | ot
of downside in terns of delay, all kinds of things, which you'l

find out in the next couple of days, |I'msure.

But there is this notion of denocracy really having a
downsi de. Nobody tal ks about that in high school, that denocracy
has a downside, but it does. And often it means bringing people
into a process who can't -- who don't know how the rules work. Not
that those rules are good, it's just that they bring in a spirit
that is disruptive to the existing system and thus, a source of
conflict and feud.



Now, how are all of these things related? | think
they're all related to having been inposed upon us through the
col oni zation process, that the variety of actions taken by the
Unites States, enough to transformus as people, it changes us as
governnments, to take our lands, to allot them to do all of the
thi ngs that we know that have happened to us, have left us as an
extrenmely pluralistic group of people. And Indian nations would
vary in degree in which they've been collectively colonized. But
definitely as a result of this external force of change.

So that's what | want to tal k about now, is what is the
effect of this colonization on our governnent? Certainly we're
feuding, but we need to explore it a little bit further.

VWhat is col onization? Apologies to Professor Cinton
here a little bit because this is an amended version of the
definition that he's used. But what is it? Let's be clear, |
think. At least let's see what I'mtrying to say the definition is.

It's the exploitation or annexation of |ands and
resources bel onging to anot her people who are usually of a different
race or authenticity, and the involuntary expansion of politica
power over them displacing in full or in part their prior politica
organi zati on.

This is not a gentile process; it's forced. And we're
aware of that, | guess, but what's haunting is how calculated it
was, how planned it was. And, frankly, | never really had an
opportunity of reading a ot of history of Anerican col onization of
our Nation until | started teaching. And it's chilling, the degree
to which this anmal gam of people cane together with a comon
obj ective of destroying our collective tribal existence.

There is a lot of enpbtions that can be responsive,

i ncludi ng anger, and sadness, and the like, but it really -- it's
chilling by virtue of how calculated it was to externinate us as a
peopl e and to take our | ands.

What has this nmeant for tribal governnents, the
col oni zation process? First off, changes in structure.

Col oni zati ons change our structure. One, this notion of
evol utionary constitutionalism \Were we get the autononobus
constitutional governnments.

In ny own nation, it was an anal gam of factors. W had a
revol ution in 1848, and throughout our traditional Chiefs, our
tradi tional government. But it didn't happen in a vacuum Ten
years before, the Chiefs had agreed to sell off all of our Iands and
renove us to Kansas, ironically. People didn't go. Like a hundred
people | eft, but everyone else pretty nuch said, no, what did you
cut that deal for? You're all fanmiliar with bad treaty deals, so
I'"'mnot going to -- we didn't -- never mnd

There was fifty or seventy-five years of change that |ed
up to that. The Quakers nmoved in at the turn of the century after
t he Revol utionary War and converted nany people to Christianity and
i nspired one of our nenbers, Handsone Lake in the vision of his new
religion to adopt fundanental changes in our social structure,



transferring the notions of the nuclear famly, rather than clan, of
single famly dwellings rather than the |ong house. A lot of things
that just came through this process of interaction with white
peopl e.

And it really, you know, for good or bad, |I nean, | think
that one of the very reasons that I'ma |aw professor now has a | ot
to do with the Quakers and t he educational values they instilled
wi th ny grandnot her when they raised her. | don't speak our
| anguage either, and there are obviously cost associated with these
things, that's up for each of us and our people to sort of figure
out .

But this evolution process was a result of a colonization
i nspired atnosphere. It wasn't we just sort of came up with it,
well, let's wite our Constitution down; it was a result of a
non-Indian witing our Constitution for us, anong these ot her
t hi ngs.

Secondl y, the inposed governnent force. GCbviously, by
definition are the result of colonization. As Professor Cinton
el oquently tal ked about our needs by which the Bureau has
perpetuated its control through that system as well as through the
congr ess.

Secondly, the changes in who we are as a people. That

af fects our government as well, right, who we are as a people. |If
we have a tough tine |ooking across the Council chanber and seeing
soneone who is ny brother or who is ny sister, literally, because

we're very different in ternms of our blood or our religion or where
we live, or, you know, there's a |lot of reasons to be divided. But
col oni zation has induced these changes in us, and are a significant
reason why we have disruption in our governnment process. Overall
then, we have the creation of conditions within the society that
pronot e divi si ons.

If you were to plan, and it was planned in the m nds of
sonme, although | doubt it would have -- | guess it would have taken
a hundred years for a lot of this to materialize. But we're living
t he dream of those who woul d seek our destruction as we speak right
now.

Now, that may seem bold, and it may seem aggressive, but
if you were to add all the pieces together of what was | aid down
primarily in the 19th century, it took a |ot |onger than they
t hought. They thought we would be wi ped out in a generation. But
t he governnent we have now established for ourselves, the behaviors
we engage in, the activities that we're -- the identities of who we
are, the difficulties we engage in. They would have been -- yes,
we' ve succeeded. W decol onized the nation and put in place the
seeds of destruction within these peoples.

So the seeds of destruction have been planted. What does
that mean about the future? It affects our sovereignty. W al
have our personal definition of sovereignty, so |'mgoing to add to
t he confusion, perhaps, and add ny own personal definition

When we speak of sovereignty, we speak of the right of



the people to formtheir own nation and exercise the right of al
people to self-determnation. By virtue of that right they can
freely determine their political status and their econom c, social
and cultural developnent. But it's a good working definition of
what we're tal ki ng about.

Professor Cinton tal ked about dreaning the future.
often tal k about controlling the future. But it has a lot to do
with this choice of where you end up as a people. Wy is that
important? This is a good question. | have these discussions with
nmy students about this. Wiy is this choice inportant?

We're not living as a dependent people. You know, the
check cones in every nonth; you don't have to do much. Wy not?
Frankly, | think there's a lot nore real -- maybe not in this
Nation, but in a lot of Indian nations. And the best evidence they
have of it is this debate over whether to nove into self-governance
program or continued sel f-deternination policies.

Sel f governance requires a new | evel of taking care of
their own business. And a lot of nations don't want to do it. But
why? M sinple answer, | guess, is that it has everything to do
with survival. |If you're not in control of your own life, how can
you expect to survive as a people?

And | guess |I'mjust taking it for granted that surviva
as a people is a good thing. But fundamentally, our sovereignty
relates to our survival. |If we're not in control, we can't possibly
expect to make it in the future.

What then influences our soverei gn devel opnent? How do
we deternine our sovereignty? This is ny sort of working theory.
And these are all interrelated. | don't have a really cool graph
like Professor Cinton does, of howthey all interrelate in circles,
but inagine that all as we tal k about these three factors. [1'II
have to work that out for ny next presentation, a circle graph

But | think it starts with belief. You' ve got to believe
in your sovereignty, right? Wether it conmes at you through the
pill ow, whether your nom and dad gave it to you; whether you read it
in a book; whether you hear it fromne or Cinton or anybody, |
mean, you have to believe that you're a sovereign people. You have
the right, the ability, the desire to control your future

And you know what, that's what boardi ng school is al

about, was to get rid of that belief. | teach a class at Haskel

I ndian Nations University every spring, and it really strikes ne
every time | go over there. It never fails. That I'min a place
that was spawned to hel p destroy indi genous people. And | get
excited about the chance that |'mdoing just the opposite, | hope,
when | teach over there. But it really turns on belief. If you

don't believe it, you don't get anywhere el se.

It's related to ability. You can have all the belief in
the world, but if you don't have the ability to effectuate those
beliefs, you're not going anywhere on a sovereignty scale. It isn't
just noney either, right? | nean, you need tal ented people, you
need | and, you need a variety of resources to sort of augnent your



belief. There's a lot of things. It may be as sinple as speaking
the | anguage. That has part of negotiating ability as well. A lot
of things go into ability.

And then lastly, recognized. Because we don't live in a
vacuum We're all interrelated with everyone else. So there nust
be sone notion of recognition. That's why when | think of Federa
I ndian Control Law, we had this -- Professor Cinton and | had sone
di scussi on about the energing issues associated with congress, how
it would recognize powers of Indian nations that m ght have been
judicially exterm nated.

It's a troubling area because that's really what it's al
about. Is if we want to have a non-Indian in our jail, congress
says, or the supreme court says we can't. What if we really need
to? What if the non-Indians are the ones that are doing all the
crimes, and they're beating out wonen and there's all kinds of
probl ens? Shouldn't we be able to deal with then? But they don't
recogni ze that authority.

A lot of people want to say, we can't. Well, | always
say we can, it's just that it's not recognized, and it has
consequences. But to say the federal government can prevent us from
doi ng things, concedes far too nuch when you get back to that notion
of belief in this whole. But they're all related, and this whole
sort of amalgamof interplay is what turns, | think, the degree to
whi ch we are sovereign as a people.

So if we want to cone back full circle, where are we?

Qur sovereignty, of course, is weakened by our poor adninistration

If we can't take care of day-to-day business in terns of how we run
our government, that, of course, affects our ability to carry out
what ever belief we mght have.

So, too, with being dependent. By definition, we're not
soverei gn; we're dependent upon another nation for our financial
resources or our governnent structure. By definition, that
under ni nes our sovereignty. |If our legal systemis weak and
i neffective, and we are unable to resolve disputes that existed in
our comunity, obviously, that, too, undermines our ability to carry
out what ever policies we have as a sovereign people, and clearly,
the future is in a direct, obvious, destructive way, underm nes our
ability to carry out whatever belief.

And interesting enough, | think one of the nbst naddeni ng
t hi ngs about my own nation is that | think we have a fairly strong
sense of our sovereignty beliefs. Across the board, nost all the
peopl e who would feud and can't stand each other, but we fight over
how we are going to carry it out.

| mean, that's maddening to nme because | think the
hardest thing is to have the belief. And we have it, we just fight
over other things, but thus the feuding consunmes it all. It doesn't
matter how nuch you believe init, it's just lost when it conmes in
terns of your sovereign existence.

So where are we with all of this? I'd have to say that
it's emerging. It's enmerged a few years ago, but it's comng out a



| ot stronger today than it ever has, that the solution to our triba
problens are internal. They're not in Washington. They're not at
the U N Those institutions, the United Nations, and the congress,
and suprene court, at best, all they can ever do is recognize our
under | ying sovereignty. The congress will never bring back our

| anguages, the congress wi |l never nmake our government stronger. At
best, the outside world can only back off in its situation as we
seek to assert our sovereign authority.

Maybe 1'm bi ased. Maybe it's the right answer. But it
seens to ne it all starts back hone with how we channel our passions
as a people. The rules that we have in place to govern our
behavi ors, how we nake deci sions, how we resol ve disputes.

In other words, our governnent is a starting point for
how we m ght nove forward effectuating our beliefs, carrying them
out, and having themrecognized. |f our governnents are weak, we
can't deal with problens in our fanmlies; we can't deal with the
dysfunction that nmight exist within the housing program we can't
fight the state over taxes; we cannot do anything with any
ef fectiveness if we don't have the right vehicle for getting us
t here.

Qoviously, to the extent that we're all here today, |
hope is a reflection of that shared view. But the debate that was
had this nmorning was beautiful, associated with just things like the
rul es and the Chairnman and everything el se, because it was, you
know, civil, spirited, and, hopefully, the reflection of the future
of the Cherokee Nation in another direction about conming up with a
new form of governnent that can be even broader and snowball and
i ncorporate all of your citizens in finding a way to nake those
decisions. Battle with heart, but within a set of rules that are
fair, and once they're made you can nove on and deal with other
probl ens.

So what can reform do, perhaps? It can pronote better

adm nistration. |If you have a systemin place that allows for
better organization -- Professor Cdinton also gave us a nunber of

di fferent nodels in which we can think of governing. Utimtely, we
don't have a clue and nmaybe you don't. |I'd be really curious to see

what you end up with by Sunday night or whenever you finish. |
think this is pretty anbitious, two days, but you never know.
But it's going to be the kind of thing that even when you

come up with sonmething that you'll say is kind of sinple to people,
if you're really lucky, it won't stop because then you'll figure
out, well, how do we inplenment it? Wat kind of aws do we put in

pl ace? And, thus, nmaybe an adm nistrative cleansing would occur in
terns of howto better reflect the power that has been granted by
the constitutional system

Secondly, we can reduce our dependence on others if we
are better able to take care of ourselves, by definition

Thirdly, we can strengthen our |legal systens. And
clearly, | know you're entertaining changes in your judiciary.
Agai n, who knows what the right answer is, but by identifying that



there is a problem you can find a way in which you can better
pronote justice.
How we resolve disputes in the nation is terribly

important. | think you all know that. But it has everything to do
wi t h enhanci ng our sovereignty and our control over the future, if
we can deal with this issue with our legal. So reformcan certainly
address that.

And lastly, | think this all relates back to mnimzing

the feud. W want to get to a point where we have a common base by
which we are working, in terms of acceptance of the rule. Because

ideally, | think within any sort of systemof |aws, you want to get
to the point where you're willing to walk away froma good fight.
If you loss it, we'll get back in there for the next one.

And that's really the baroneter of success. |If nobst of
the people, if not all of them can feel that the process was fair,
and even though | lost, | can wal k away and nove on to the next
i ssue. That's what you all are sort of seeking, | would suggest.

That that's the touchstone of the best governnent you can get. A
guest that would really be the challenge of this weekend and beyond.

| have another version of ny talk, where | try to sort of
lay out a process by which an indigenous nation mght sort of go
through to come up with solutions to sonme of these chall enges.
You're all here, so | don't need to give that talk. | mean, that
would really be the first step, sort of identifying the various
probl ens and then com ng together to try to solve them

But | have a few thoughts which you can all ignore if you
want, but mght be helpful. | don't know. Sone you've heard, naybe
it's nothing creative. | don't know.

What is the purpose of your governnent? These are the
kind of prinordial questions that maybe are beyond a weekend
exercise; | don't know. What is your governnment for? |s your
governnment for the purpose of establishing a cradle to grave a
system of hel ping hands? O is it a systemof governnent that's
designed to influence people to the m ninmum and provi de an externa
protection against the state or federal governnent? O sonewhere in
bet ween?

That m ght shape how you deci de sone of these nore
specific issues that you're dealing with. Wat is our nation for

by the way? | know that you spent two days debating the question
so | don't know if you need to do that, but that's one thing.
Secondl y, what do we know about our history? |, wth

respect to my own Nation, would have to be at the top of levels of
i gnorance in terns of history of the Shoshone people. Not raised in
the I ong house, not raised in the traditional ways, | think it was
very difficult for ne to really perceive and understand that our
governing tradition is hundreds of years old.

I renmenber when | started working for nmy Nation, one of
the things | heard all the tine was, "W don't want your white | aw.
We don't want your white law." And | had no idea what they were
talking about. | was thinking, I'"'mjust here to help. And it was a



conplicated accusation, reflective with maybe ny | egal training, and
who | was, and that | was wearing a tie. And | even got the fact
that | was there to term nate our Nation because | had been worKking
i n Washi ngton, and thus have been sent by the Bureau on this mssion
to wi pe us out.

But, fundanentally, when we you look at our own history,
there's a lot to learn there. Professor dinton tal ked about the
red towns and the white towns. Wiwy? Wiere was there such a strain
bet ween two peace functioning war things? Are these the kind of
things that you don't nix? And in ny thinking with my own nation
we had sinilar divisions.

M. dinton talked a little bit about the way in which
t he Shoshone dealt with the separation of power. Men and wonen had
separated functions. Wiy? Was the creator thinking of something
that we're forgetting? Was there elders who canme up with that?

We should find out because there's probably sone neaning
in there. And even though we have been col oni zed, and we're not the
sanme people we were a couple of hundred years ago, ny bet is that
sort of extrenme or that spirit sort of runs through us sonewhere.
And it might be worth digging up and thinking about. And maybe even
revitalized

What do we want to preserve of that? That's the other
question, right? Sone of it we may not want to. Maybe we don't
want to have a segregated nen, wonen, form of governnent because
we're not the sane people anynore. But at sone |evel, that nay be
exactly what we need to deal with certain probl ens.

What are our limtations internally and externally?
Internally, it seens like there are few linmtations other than what
we could agree on. Lots of choices. Externally, sonetinmes we have
to deal with what congress will not recognize. And | see in your
'76 Constitution you do have a federal -- | might disagree a little
bit with Professor dinton about whether the people in the Cherokee
Nation are really in charge of your Nation right now, if you think
about it in terns of the president or authority to sort of deal wth
constitutional changes and | aws.

But yet, we still have this notion of testing the linmts.

Don't want to ever ignore what's going on outside your Tribe, but
fromtinme to tinme you night want to test it. Punch it in the nose
sort of deal with it in an aggressive away, just to nake sure you're
still alive. That's up to you to decide how you ultimtely do that.

How can we convince others to accept reforn? Now, the
magi ¢ plan, of course, is you guys come up with sonething this
weekend, right? | would suggest at that nmonent, maybe it's even
unani nous, close to unani mous, that would be the ideal, you al
becone anbassadors for the change. You were here, and in your
circles of influence, you go carry the nessage of what happened
here. And you'll need to naster everything that happened because
you'll talk to your friends, your famly, the people you run into

And if this is a good thing that happens this weekend,
and | hope it is, | think it's off to a good start, then each and



every one of you carry this burden of convincing others who weren't
here, who don't know as nuch as you do, who didn't have the
opportunity to get involved. And that's exiting. You're going to
have three nonths ultimately to do that.

But how do you convi nce soneone el se that we need to be a
stronger nation? It's very hard. | think it's very difficult to
convi nce people that we should stay connected as a community. It
isn'"t just by definition. It isn't just a given anynore. W don't
live altogether in one place, especially the Cherokee Nation, the
| argest indigenous party. | don't know, it's probably a debate
bet ween you and the Navahoes.

But you're so large, you're scattered all over the world

To find community when you are so disparate, that's a chall enge
How do you build those relationships? Wat is in the best of all of
you? That again is one of those -- you could debate for two days
that question. You each have your own perceptions of what's in the
best interest for all of you. But maybe this size group is just the
one that you need to really give sone neaning to that issue to
devel op your Constitution.

And maybe just start a little bit today, and do a little
bit tonorrow, and naybe ten years fromnow, we get a little bit nore
done. And if this ignites a whole revitalization of governing
process that eventually absorbs all the people over tine, or it goes
in some other direction, | don't know.

But what is in everyone's best interest? | would suggest
that the very best thing in everyone's interest is the survival of
this Nation. And | would think of nothing less if | was a del egate
that that's my responsibility. That what you do here is
fundanmentally tied to the survival of your Nation, and you as a
people. And | don't think that question is any different than it
was one hundred sixty years ago, five hundred years ago; it's that
sanme burden that you have as |eaders.

Now, let's get on. |'mvery thankful to have been here.
I'mthankful that you are well. |If | have an opportunity to take
any questions now or later, 1'd love to do that. But | thank you
agai n.
(appl ause)

MR. HANNAH.  Professor, thank you very nuch for
your conments. The Chair's privilege will be to declare a
fifteen-m nute break, and then we'll come back for our third and
final presenter.

(recess taken)

MR GOURD: Often tinmes when you introduce
speakers that you've recently net and had a professiona
rel ati onship and a working relationship on the strength of your
i deas and the work that you bring to Indian country, it's not very
of ten when you get to wel cone one of your own hone. And so it is
i ndeed an honor for ne to wel cone back to the capital of the
Cher okee Nation, one of our own people, back to Northeastern of
which he is an alumi -- you did graduate?



MR. HATHAVAY: Yes, | did graduate.

MR. GOURD: Charles M chael Hathaway is
genui nely a Tahl equah product. His father rode a herd over
generations of us through the Tahl equah public school systens into
hi gh school, and | hadn't seen or heard of Mke or his work for a
long tine.

And | live out here by Carter's Landing out in alittle
old comunity called Keys, and there's a snmall engine repair shop
| was there one day, and | ran into his brother, Bob. And we were
just talking, and | said, "You know, we have reacquired property
fromthe Corps of Engineers. W're |ooking at an internationa
pretrade zone, a corps facility on Arkansas navigations." He said,
"You need to talk to Mke." | said, "Wll, where is he? | haven't
seen or heard of himfor years." "He's in Washington D.C." And |
t hought, well, okay.

And he said, "Well, he's served as General Counsel to
three presidential admnistrations on international trade policy."
And all | could do was | ook up and say, Thank you, Lord, for placing
our honeboy in the right spot for all these years for himto put up
with the people in Washi ngton. Because the only thing good about
goi ng to Washington is coning home, but that he has survived in that
and devel oped an incredi bl e measure and nunmber of friends and
acquai nt ances, which has already served the Nation well, and it's
j ust because of conversations and my chai nsaw br eaki ng down.

| want to introduce and wel cone home, Charles M chael
Hat haway.

MR. HATHAVAY: | told Charlie when he was goi ng
to introduce ne, which is an honor in itself, that all he needed to
say, that | was Charlie Hathaway's son and Bob Hat haway's brot her
and everybody woul d say, okay, we know them and that's all right.
If you didn't, nmy brother is here in the back row, and |I'mvery
proud to have himcone as a nenber of the Tribe and to listen to ne.

Havi ng spent nost of ny life learning fromhim | hope | don't
enbarrass you, Bob.

Wl Rogers used to say, "I'm Cherokee, but |'ve got
enough white blood that you ought to question ny veracity." And
I've sort of got two strikes because |I'"'malso a | awer now, and you
all know what that's like. | left Washington, and it was so cold
that | saw a |l awer there with his hands in his own pockets.

| have been honored to get to cone to the convention as a
del egate and al so as a speaker. And what the nenbers of the
Constitutional Convention Conm ssion asked was, if | could share
sonme practical know edge of how the executive branch functions with
ot her branches of government under a constitutional setting.

Now, | did ny own power-point slides for this, but as Rob
Porter said, the quality of slides had already started sloping in a

downhill direction, and | didn't want to continue that. So |I'm
going to dispense with nmy slides and | eave the lights on. They
| ooked even worse than Rob's, and | would be -- well, | can say that

nore di plomat; they didn't |ook as good as Bob Clinton's. Forgive



me, Rob. Let nme rephrase that. | did have sone diplonmatic
training, but | tend to forget it when | cone hone.

There are several reasons that | think it's useful to
gi ve sone exanpl es about how the executive branch in the federa
government and in foreign governments works in the context of a
Constitution system And we've tal ked about constitutional systens
like we have in the United States, usually with three branches of
government. That's not the only form of governnent in the world.
And the area that | worked in for many years, and still do in
private practice a good deal, is in international trade.

United States negotiates nostly with governments that
have a parlianentary system And the prine ninister, the head, you
know, the chief of these governnents is the |eader of the party that
has either the najority or puts together a coalition of their
el ected house of representatives, the |ower house.

Now, that nmeans that they have an easier time deciding on
a policy, especially if they have a nmajority of the house, because
it's their own group of supporters that put themat the head of the
party. So they have an easier tine getting a negotiating nandate.

United States with the possibility of a division between
parties in three different pieces of the governnent that -- you
know, apart fromthe judiciary, but for interpreting three pieces of
the house and the senate and the executive branch, that can be split
in many di fferent ways and anongst thenselves, as we are well aware
fromeven trying to avoid watching television in the |ast year. W
know how rmuch divisions within in a group can play out.

In the international trade area, when you go through, in
the Constitution in Article I, Section 8, Cl ause 2, which there are
at least three of us here that know what that says wi thout | ooking
at it. That's the authority to regulate comrerce. And then the
interesting thing is, it says, "regulate comerce with foreign
nati ons anmong the states and with Indian tribes."

Now, you wonder how that got so badly distorted in
interpretation. Another branch of governnent, and with the absence
of the organization and the strength to have support for what m ght
have been a better decision out of the courts, you get
interpretations that sonewhat vary fromwhat is in the Constitution

Well, if you followed at all trade negotiations and the
bi g debate over NAFTA and others, you find that it is the President
that is leading the effort in negotiating agreenents and -- well, if

you just read the Constitution, it says that congress shall regulate
conmerce with foreign nations.

Wel I, how cone the President is doing the negotiations?
Wel I, once again, the court interpreted that the President's
authority to nmake treaties, which is in Section 2 of the
Constitution, says that -- just that. The President by and with the
advice of the senate has the authority to nmake treaties. That's al
it says. Well, that's been interpreted to say that he has foreign
af fairs power.

In the absence of subsequent |egislation, the President



couldn't negotiate the foreign trade agreenent. He could have
negoti ated NAFTA, proclainmed its affects, and it would have gone
into effect. Perfectly good | aw.

Goi ng back fromthe history of trade negotiations and
this division of authority, congress tried its hand at regul ating
trade and what was referred to as the Snooth Holly Tariff and
responded by raising barriers and accel erating a worl dwi de
recession.

After that, in the Reciprocal Trade Agreenents Act of
1934, congress said, why don't you negotiate reciprocal agreenents
bilaterally with other countries, they give us sonething, we'll give
them sonet hing, and get the tariffs | owered down to where we can
actual |y have some international conmerce

The President did that, but it was only on tariffs. Now,
of course, the Constitution, once again, says congress shall have
the authority for inposing taxes and custons duties and tariffs. So
that's another congressional function that they del egated to the
executive because, frankly, there's a ot of heat that an executive
takes for maki ng a deci sion.

I'"msure those of you who are on the Tribal Council or
have been on any kind of commttee know how difficult it is to reach
a consensus, especially anong politicians. The congress had a hard
time telling the constituents, no, I'mnot going to raise the duty
for this, or, no, I'"'mnot going to -- you know, | will lower it or
won't lower it, even though that was a good deal for the country and
for the econony. So they delegate that to the President.

Now, followi ng the old theory that the President had
foreign affairs power and couldn't negotiate agreenents, the
Presi dent ventured along in the '60s beyond the old tariff reduction
authority, and actually negotiated sone agreenments which required
changes in U S. |aw

Qur congress didn't think quite so nuch of that step of
aut hority because the President had not consulted enough and brought
them along. They weren't ready to do the things that the President
had negoti ated, and so before he gets back, really, and subnmits the
changes, the congress passed a resolution, in Resolution S 100 that
said, we don't care what you did; we reject it in advance.

And the results of that, all of that agreenent fell apart
conpletely. Wat happened next, and even if you follow this area,
it would be -- it wouldn't be intuitive to you now. \What happened
next was the congress devised a way to give the executive authority
to negotiate agreenents that would entail changes in U S. |aw.

Trade law. Not just changing of duty.

And they did it with a lot of conditions. He did it with
the condition that he had to consult with the congress in advance on
the objectives. He had to consult in advance and ongoingly with
both the congress and the private sector on what trade officers were
maki ng in negotiations. They had to give notice in advance of
bringi ng back a deal, and then congress would vote on it up or down.

Now, that |last vote on it up or down sort of nmirrored the



parlianmentary system So in this area where we couldn't get

anything done, it was the legislative branch that said, we'll tel
you how you can behave as an executive, and we'll give you an up or
down vote

Now, that was what was used to create all of the trade
agreenents, basically, that the United States has that has produced
a significant growth in the world econony.

What was di fferent about the process is congress said,
now, we're not necessarily going to listen to all, you know, when
you agree to do a deal on gold or steel, we don't want to hear al
of these executives coming in and conplaining, you did this, and
| abor uni on saying you didn't do that. You do that. You ask us
what we think, and we'll reserve our opinion to judge on the fina
verdi ct.

Sort of like the, we'll vote on the whole thing when we
get it done, and no deal until you get the deal done. And we'll
wait and see how it looks. So it turned to the executive to figure
out sonething that would have a consensus and support that enough
peopl e in congress could vote for it and stand sone reasonabl e
chance of doing what is normally their overwhel ming objective in
life, which is getting elected again next tine.

So what the treaty authority said, what the congress
authority said in the Constitution doesn't bear any relationship at
all wth how business is done.

Now, for Indian tribes, that isn't that hard to
under stand because what has happened in treaties and in the
Constitution of the U S., tribes doesn't bear nmuch relation to what
t he | anguage says.

The | anguage says that the President has the authority to
conclude treaties. The suprene court interpreted that saying,
you're in charge of foreign affairs. Well, it didn't say just for
foreign countries, it said for Indian tribes.

Congress canme along and said, you can't do any nore
treaties. W'IIl look the other way if you do one that is really
one-sided, and we like it, but that isn't in the Constitution. Now,
where's the suprene court to cone along and say, wait a mnute, you
didn't read that right; the President can do it as long as the
senate ratifies it. You' re done. Don't bother with the House of
Representatives; they don't deal with treaties.

Now, one other elenent in what the congress did in terms
of these trade agreenents is, they turned what ni ght have been a
treaty into an agreenent that both houses of congress were going to
vote on. The House didn't get left out when a deal was struck
When you do a treaty, if you don't need inplenmenting |egislation
t he House of Representative is out of it in the U S

By the sane token, if you did a treaty on the trade
agreenent and the senate ratified it, the House wouldn't get the
bargain. It wouldn't be in on the deal that was cut. They m ght
not have the duty kept up high on taxable m |l goods that were given
to their state. They night get them|ower because they didn't get a



vot e.

So these things are bal ances between the powers. And
quite honestly, as inportant as what's in the Constitution is, the
Constitution's | anguage itself requires someone to interpret it and
support it, to say what it's going to nean. And it nmay or nay not
reflect what is actually on the face of it.

W' re probably not anywhere there, and |I'm sure nost of
us couldn't possibly envision a dispute between executive and
| egi slative and judicial branches of our own government because
t hese things happen in the federal government now. They al so happen
inadfferent way in parlianent.

As Professor Cinton nmentioned, we don't necessarily just
have a majority votes. Does anybody know how many people are in the
House of Lords in London? February nunbers were like 1294, | think

Do you know what the quorumis in the House of Lords? Three
people. Go figure.

They can anend bills that come and pronote anendnents,
bills that come fromthe -- in effect, the elected branch of
government. Separation of church and state -- that doesn't nmke any
di fference. The church of England has got a reserved nunber of
seats in the House of Lords.

But at any length, in the European conmunities when that
was formed, they did not have a consensus of how they were going to
make decisions. Are we going to change our agricultural policy and
cut supports down so that French farners will not be able to have
200 acres and drive a Mercedes? But the French weren't too keen on
not having their Mercedes, so that initially was bl ocked. You had
to have sonething that was called a "qualified majority" on those
decisions that were nade in the early days of the European
communiti es and they gave wei ghted votes.

British got ten; Germans got ten; French got eight. And
they made sure that things didn't get out of hand fromthose who
were in power, and those things are being phased out now. After the
(inaudi ble) treaty, there are sone provisions of authority that were
switched over to the European parlianent that is directly el ected.

But if you think you have seen bureaucracy in the Bureau
of Indian Affairs, you've never seen anything until you've wal ked
around in the European conmi ssions. Those are fol ks who have power,
and | don't know -- 1've been working this area twenty-five years;
only know of one person who's |left before retirenent. | nean, those
peopl e know how to pay thensel ves. They have institutional nenory
beyond it.

Now, as you see sone of the costs of these workings are
changes in position so that there is nore expertise -- and this is
one of the problens -- there is nore expertise in sone areas in the
executive branch, and congress will delegate to them because they're
less likely to ness it up. There nmay be a very |l arge congressiona
staff, and sone of you either have known or know peopl e who work on
a congressional staff, they may be the experts.

But the way the systens are done and the way they bal ance



is not necessarily howit is put on paper, as nuch as how the
percepti on of power and control is done, and how the different
factions get together and do a deal

One reason that | think | had a good tine working in the
i nteragency process where we generally operated by consensus was,
what | believe to be, you know, a carry-over of the Cherokee way of
doi ng busi ness, which was to get al ong and sol ve the probl ens and
get things done.

I've had ot her people say, how could you possibly stand
to sit in neetings for as long as you did until you got all of those
government agencies to agree, and then got all of what was, by the
time | left it was 102 governnments in different countries to sign on
to the last agreenment that | worked on. There are now 134
governnments in the Wrld Trade Organi zation. Now, you talk about
getting a consensus being difficult. That gets to be a formof art,
but it can be done, and many decisions in the International Trade
area were done wholly by consensus.

Now, it doesn't nean you have to operate that way because
t here have been changes now, so that -- they kept the idea of
consensus, but once they go through Iike a dispute, you go through a
di spute caused by whether sonmeone is abiding by the rules that you
set up or not. Now you have to have a consensus to bl ock that
consensus, as opposed to a consensus to have it go forward.

In the old days, the losing party to a dispute could
bl ock the results. They could even block formng the arbitration
panel to make the decisions. These are all procedures and rules
that are set up and we can all see the difficulty of process
soneti mes has enornous inpact on the results.

But in spite of what we have in the U S. Constitution on
substance, on the international trade area, there's very little of
what is literally in the Constitution that is followed in the
functioning of it.

Now, you mnight wonder -- and it has beconme nore of the
case over the years. In 1970, international trade accounted for
only thirteen percent of the U S. product. 1In '96, it accounted for
thirty percent, or around two-and-a-half trillion dollars. Sonetine

not too far into the next century it will count for half of it.

Now, why is the experience of how you do these
agreenents, how the congress -- why is it suddenly inportant? Well
sonebody asked nme one tinme, what was the Native comunity's position
on international trading. | said, "They don't have a position; they
don't have an agenda." | nean, | can't think of six people that |
can call on the phone and have a good conversation about it. Now,
this is the growing piece of pie inthe US and the world's
econony.

"Il give you two exanples of why it's inportant. You
ook at it this way. Wether you like Bill Cdinton or not, there
isn't a whole lot of debate that he is a pro-Indian President, as
much as you can judge that. He acknow edges the Cherokee
grandnot her in Arkansas, and is generally about as hel pful as any



Presi dent has been in recent years.

He put forward an initiative on race, which conprised his
di scussion of it, the largest single piece of his State of the Union
nmessage. Wien they forned that comm ssion, they had -- how many
Indians were on it? None. When you ook at the State of the Union
nmessage, that's reflecting, not that Cinton ever edited anything,
so if you were on an agenda sonewhere, and you were on the State of
the Union, he could talk all night. No one debated that.

The word "Native Anerican" appeared once, and it was in a
different context. It tal ked about pronoting econonic devel opnment
and private enterprise on a snmall scale, and it was listed in a
laundry list. A couple of other tines it was mentioned. You know,
peopl e who wal ked on the earth before there were governnents here.
He didn't have an Indian agenda. He didn't have a trade agenda. He
didn't have an econonic agenda, and he was the President.

So when Rob Porter was going through his list of the
thi ngs that you have to have, you have to have sonething in the
process to get a decision. It doesn't nake that nuch difference
what you've got on paper and what the rights are, if you aren't as
educat ed enough advocate yourself and you've educated enough friends
to have sone support for you, you m ght have a deci si on-naker that
is a friend.

Bill dintonis a friend. George Bush in many ways woul d
have been friendly. But if they don't have a support when they run
it up the flag pole, if they don't have other peopl e who understand,
if you went to themand said, wait a mnute, didn't the Jay Treaty,
when we signed a treaty with Great Britain say that Indians on
either side of the border could trade freely with each other, with
the United Kingdomand with the United States, without regard -- as
if there were no border there. Well, what happened to that?

Wel |, what happened to that was a district court judge

said, well, | think the War of 1812 really superseded that. Well,
the only trouble with that, if you read the Jay Treaty, it says
these first ten articles are permanent. It didn't nean it could be

superseded by sonething else. The intention was that those rights
of Indians that existed at the tine the U S. succeeded in the Treaty
of Paris and followup treaty to those rights, was sonething that
was supposed to be a permanent right.

And it didn't say, with all due deference, it didn't say
just the Seneca, it said Indians on either side of the border. So
we should have -- the Cherokee Nation should be able to trade freely
with the United Kingdomright now.

Now, the United Kingdomis in European union. So if you
can sell with the United Kingdom you can sell any place with
fifteen different countries in Europe w thout restrictions.

But the courts haven't said that that's the case. And
there is support for it in congress. And | will bet you if you did
a quiz in Washington D.C. or al nost any place el se, you wouldn't
find enough people that knew anything about it.

So part of getting the Constitution, getting the way the



branches work, and having the objective of what you want, what the
peopl e of the Cherokee Nation want or need to achieve, is the
educational process that goes along with it for ourselves.

My dad | ost his nother when he was four, and she was
Cher okee, so we |ost what nmany of you had the opportunity of doing,
| ear ni ng Cherokee at hone. Many who had the opportunity didn't
follow up on it. Many may not know the Cherokee history.

I"ve read all of the subm ssions that cane into the
constitutional convention of all of yours, and nmany of you talKk,
you'll know who they are, tal k about culture and heritage and
| anguage. |If there isn't enough understandi ng of that anongst
oursel ves, and we don't have that conmi ng out of our governnent and
our place in the future, we don't have much of a chance of
convi nci ng anyone that the rights that we have as a soverei gn people
are the rights that we have under treaties. Nobody said those
treaties were subject to abrogation, but the courts have.

Well, | had a boss one tinme that was busy getting -- it
was a case we had before the suprene court. And he was giving
speeches, he was giving speeches. And sonebody said, don't you
t hi nk you shoul d stay around the office; you're spending all of your
time getting on the front page of the paper. He says, you don't
think those suprenme court justices read the newspaper. He said,
they're going to know how i nportant this is. They're going to know
we have to win this case or we're in trouble.

And he was right. And | went to his designee and sat
down and did the suprene court, and | cane back and | said, you won
that thing eight to nothing. There was only eight justices. You
didn't lose them You could tell that you were going to get every
vote. He said, | pretty much guessed that. | think they had the
message | ong before the case went up there. |It's not that the
courts are bias, everybody operates fromthe know edge that they
have and their historical understanding.

I went in two years ago to the social studies teacher at
nmy son's school, upon seeing sone of the racist stuff that they were
using to teach westward expansion. | said, you know, |'m here, and
I"'mcivil. | said, you know, God, you're lucky that my dad isn't up
here. He would do sonmething else with this textbook, and |I'mjust
talking to you about it. It took a year for themto get rid of it.

It took a year.

In the process, we sort of |ost one school head who was a
casualty of sone of this battle. But this was not a nmean or a
vi ci ous school system They weren't people who were racist. There
were as nany people who were active in civil rights. They had a
mnority scholarship fund. They had lots of things that they were
doing. They just didn't get it. They didn't know.

And until people know enough, it isn't going to nake that
much difference -- well, that's not true. It will nake a difference
what is there, but if we want to have it really carried out, and you
want to say you're sovereign and have everybody el se say, you know,
that's right. W want to have people who are students and



professors or Professor Clintons be justices of the suprene court,
menbers of congress and in the senate, who will say when sonething
conmes up, by golly, this is the way it should have been a long tine
ago, and we're going to fix it, then what we have in our
Constitution and how we carry it out and how ot her peopl e perceive
it is very inportant.

| apol ogi ze for taking as nuch tine as | did. Really,
tried to limt nyself to twenty mnutes, but |I couldn't do it. |

did skip the slides, though, so sonebody had to stay awake. It's a
great honor to be here and to be a delegate. | only wi sh ny father
had been here to see it. He would have been very proud. |'mvery

proud that my brother canme. Bob, thank you for com ng
I met many people that | hadn't seen in years, and nmany

that | know your cousins and stuff. Frank, | want you to be sure to
tell Robert MacLenore where we cone. | knowin a group -- this is
going to be short. | nean, in terns of global, ny goodness, |

heard, | thought, a notion to adjourn at 6:30 or sonething.

If we were doing a steel agreenent with Japan, we would
show up and we would sit there for five days w thout going to bed.
Maybe we woul d take a break and they would bring in little tea
sandwi ches and stuff and give themto you, and you just sat there
until you wore sonmebody down.

But Cherokees are a lot nore civilized than that.

Actual ly, one of the things |'ve been proud of, those of you who are
on the Constitution Convention did not get a | oud enough appl ause
this morning. |1've followed, as nmany of you have on the |nternet,
your work as a group. Wether we agree with everything that they
said or they did, | didn't notice a single action that they took
that they didn't have a consensus.

When it looked as if it was goi ng somewhere, | have a
feeling that what they did is they said, we ought to be together on
this, and they got together. Al of you who have put in the hours

and the time, | hope that we can justify the respect that you have
earned for the Cherokee Nation and the way the Conm ssion has done.
So, rather than give ne any appl ause, God knows, | don't

need it or deserve it, but | would like to ask for you to give the
Conmi ssi on anot her round of appl ause that recognizes what it's like
to have a difference of opinion and reach a consensus.

(appl ause)
MR. HANNAH.  Thank you, Professor Hat haway, for
those remarks. In our stated agendas we had set aside a twenty or

thirty minute period of time for a panel discussion to allow our
speakers to recap their comments and take questions fromthe floor
Now, obviously, we've been about the process of noving
t hrough our agenda this afternoon, and we're somewhat off schedul e
with regard to the original state of the plan, but what would be the
pl easure of the delegates? Wuld we have our speakers cone back to
entertain questions or shall we nmove to conduct a bit of
housekeepi ng busi ness and then prepare for the evening neal ?
We are restricted. W can accel erate the process,



because as earlier adm ssions today, Ms. MKee, who will be
conducting the parlianentary procedure training later, will not be
able to be with us until 6:30.

You are recogni zed

MR. CROUCH. Del egate Crouch from Sacranento.
I'd like to have the three presenters up for sone question and
answers for sone period of time. There are several thoughts that
they put in our mnds, and there are things that they know about
that they can share with us.

MR HANNAH:.  Point well taken. And without
really putting it to the floor to take a vote, the Chair would
unofficially put it out for a general nod of the del egates.

And seeing that there is a consensus of nods, a fine
Cherokee tradition, | would ask all three of our professors,

Prof essor Robert Cinton, Professor Robert Porter, and Professor
Charl es M chael Hathaway, to once again nmount to the podi um here,
and we'll nove along with asking questions of these gentlenen with
regard to what has been very informative. And thanking all three of
them once again as they conme to the platform

(appl ause)

I think rather than standing here and taking sone roll as
bei ng noderator, in the fine tradition of our people to be at
conversation with one another. So let's take a period of tinme, and
as it begins to exhaust, then we'll nove to the remai nder of our
agenda.

We' Il open the floor for questions or comments fromthe
del egates with the three professors that we have before us here
t oday.

MR. CORNSILK: M question for you is that, |
think there are two schools of thought on the exercise of triba
sovereignty. One is a natural progression in relationship to other
sovereigns like the state or federal governnent, not exercising al
of the authority the Tribe may have. And then there's my school of
t hought, which is steanroll, and if you don't exercise it, what's
the point in having it. Wat are your thoughts on that?

MR. PORTER. How are they different? 1In the
sense that if you're going to deal with the state or the feds and
have a relationship with the outside world, I'd rather deal wth
that with a steanroller than, you know, a push cart. And | think
that in terns of how | would conceptualize it, they're al
interrelated. You always want to approach any problemfrom a
position of strength, strength for humans and certainly for Indians,
when wor ki ng together.

This wanpam the H awat ha fell ow, speaks to the great
(inaudi ble), and reflects the notion of five arrows, five Nations,
(inaudi bl e). But any one arrow, one nation can be, and that can
occur within the Nation, as well as outside with other Nations. |
think they're all interrelated. As you deal wi th negotiations,

di pl omacy, maybe litigation, if you're strong, all of these answers
will be the best you can do with it at the tine.



And | think, lastly, you can hold up the notion of either
battles in the future doing better in the future, and someti nes you
stop and you've won. But | guess that | would have to say, the
steanrol l er nbdel is good, but you always need to be interrel ated
with the rest of the world.

MR. HATHAVAY: | always |ike steanrollers,
nmyself. But | think what is inmportant first in this, |I think is
consistent with what M. Cornsil k was saying, is that we have to
understand what it would be and how we woul d express it better if we
were not only -- if we were recogni zed as bei ng sovereign, how woul d
we be behaving differently? Wat could we do?

Now, there are only so many hours in a day, and | doubt
we coul d acconplish all of that list in any one or nore
adm ni strations of any Chief, no natter how skilled or how
energetic, it's going to take a lot of tine. W don't have
rel ati onshi ps on a governnent-to-governnent basis with the United
States, much |less 130, 40 countries in the world.

We have a Constitution that doesn't -- in the U S that
provi des |l ess than South Africa's new Constitution for restitution
for land. And in the South African Constitution of the Dore
(phonetic) for province is to prepare their own Constitutions.
There's one providence, that constitutionally, they're required to
provide the roll for the Zulu King.

Now, | don't recall that being i nposed on Ckl ahoma's
Constitution when they got statehood, but there are a | ot of
el ements of sovereignty that we probably haven't even thought about
yet. That doesn't nean that we ought not preface whatever we are
saying by saying that we believe that we are fully soverei gn and
that this should be like this.

But | also kind of hate to | ose a negotiation in a battle
or in a court case that you nmight be stuck with for a long tine.

I'd rather be prepared to win the fights that are necessary to
ensure it, and I'mnot sure we're there yet.

So | say, be prepared with a steanroller and know what it
is that you want, and that's going to take some work, and then be
prepared that you're not going to run your steanroller into a rock
that's going to break it. You know, you want to pick out somnething
that you're going to win and win sone inportant battles.

That's one thing, a key that |I've | earned from hangi ng
around Washington for a while. You don't want to pick a battle and
|l ose it because the next guy is going to think he's going to kick
your tail, and you don't want that -- you want the perception that
when you stand up to sonebody, that they're going to sit down first.

I think we had one menber of the Conmi ssion who probably
spoke | ess, but she didn't have anybody standi ng up when she want ed
to speak. Is that a fair statenent? Charlie Gourd's introduction
made it very clear that if they're prepared to listen, you're going
to get your point across, and people have to be prepared for it.

MR. CLINTON: In response to the question, |et
me nmake a couple of observations. First of all, |I'm sonebody who



beli eves that sort of like a historical context is inportant. In
the last quarter century as | | ook across, in respect to Cherokee,
has seen a tine where tribes are starting to rejuvenate governnents
and fighting for the space to assert their sovereignty.

A lot of energy has been spent in the |ast quarter
century in fighting for that space. Tribes in klahoma litigate a
ot of cases with the state in various ways to fight for that space
to have their sovereignty recognized. That saps energy. And it
saps energy that otherwi se could go into actually exercising
soverei gnty.

In other words, fight for the space to have the
soverei gnty doesn't necessarily mean that you're exercising it.
VWhat it neans is you're fighting for the space. But sonething has

got to fill that space. It is building your governnent has to fil
t hat space.

And so this is atine, | think in many ways, where that
space and the idea of that space, though, the federal courts want to
keep track of it, is there. The opportunity is there. It needs to

be seized, and the space needs to be filled. W know that and there
is power of force in that.

And for that reason nmy own basic view, | guess | would
describe it as a steanroller view, |'ve always told tribes, use it
or lose it. Basically, exercise the sovereignty, be sovereign, and
really function as a governnent, or other people are going to | ook
at you and say you're not. And that's the critical problem because
then the space starts to contract.

So that, again, | wouldn't describe it as a steanroller

I woul d describe it as exercising power and buil ding an
infrastructure of governnment. Now, there's a downside to what |
j ust said.

Sovereignty as a term sonething all Indian tribes fight

for, but never stop and think about, where does the word come from
Word comes fromthe nmonarchy in Europe, the soverei gns of Europe.
That's the way tribes were organized. You organi zed essentially
where kinship applies. They weren't organized with a sovereign
conmandi ng ot her people, who was the Crown.

The problemis, if exercising sovereignty and using it or
losing it neans you nust organize yourself in western ways, then you
may not be able to express who you are as a comunity in the way you
use it.

So the difficult problem it's a very difficult problem
is to be able to both use it in a way which is distinctively, in
your case, Cherokee, (inaudible), to use it in a way which reflects
your culture about which there will be consensus and yet
simul taneously, to, in fact, translate it to two different
audi ences.

One audi ence is your people, but the second audience is
the people you fight with to preserve that space to be sovereign
And that's the hard chall enge that you've got, it seens to ne. |It's
to basically express in your Constitution who you are and build that



infrastructure, and yet sinultaneously be able to convince your
tribal conmunity, the tribal constituents, that this is our
princi pl e Cherokee, while sinultaneously being able to explain to
the outside world who doesn't want to treat that as sinultaneous.
That this is an exerci se of Cherokee sovereignty and to
protect that space, to continue to exercise it and to expand it for
that matter, and that's the way | viewit.
But | guess steanroller doesn't seemto ring well wth
me, as a metaphor for essentially exercising what is traditionally a
personal prerogative of autonony.
MR. HATHAVWAY: NMaybe we can use brush-hog
i nst ead.
DELEGATE: On the point of independency, it's
been ny observation that within our own Tribe, you know, we have a
whol e I ot of funding. That's supposing, according to the Chief,

about 150 million dollars. | think it's based on |and base,
popul ati on, head count and poverty level. And within ny own heart,
| feel like that point of basing on poverty level is an
enbarrassnment, | think

It's sonmething that we have not addressed, you know,
we've given lip service to, but we're not addressing. W're serving
t he needs of the people, but not really addressing the probl em of
reduci ng those needs, or even elimnating. And our property |eve
is sonewhere in excess of twenty-five percent fanmly poverty |eve
as to 10 percent nationally.

And | think it's overdue. We'Il be content with
perfecting our way to adnministering to the needs of our people, you
know. In the scripture that God says, to renove -- to deliver the

poor and needy out of the hands of the wi cked. W have an
obligation because there's so nmany evils connect ed.

Poverty is just a nanme, you know. It also neans that
it's just a lot of evil connected with it. And that's just a basic

problemthat we have. | don't know if these people know that or
they're aware of it, too, but, you know, that's on ny heart.

MR. PORTER: | agree.

MR HATHAWAY: | think one conment said there

are a |lot of programs and nonies that have strings on them and they
al so have burdens that go with them And they, in nmany instances,

t hi nk sonme, whether well intentioned or not, that probably have the
ef fect of perpetuating a feeling of being dependent, and therefore
not sovereign and subservient. And it's a vicious cycle.

And | think the answer of having sovereignty and havi ng
the respect, whether you brand it as being in poverty or not, we
woul d all be in poverty conpared to sone people. There's no doubt
about that. The question really is not how nuch our people have in
terns of materials, but the problemis that not having some m ni nal
| evel keeps you fromgetting and having other things that are nore
i mportant.

Sonebody once told me one tine that the current
generation and this European method of passing out things to people



who aren't the ruling belief so that they' Il get dependent on it is
not sonething that is in our culture and our interest.

This person who was a columist in Washington, D.C said,
as generations get nmore and nore weal thy, they spent their tine
trying to give their children what they thenselves didn't have, and
not enough tine giving their children what they did have. And we
have to -- you know, as our cultures, if we have people who aren't
able to give the children what they should have, including a
| anguage and a history and the culture and know edge and the respect
for being Cherokee.

I"'mnot a full blood; | can't help that. But | have
enough pride in ne being as nuch Cherokee as | amas | think is
possible. And I think one of the things that we're nissing, and one
of the problens with having not had sovereignty and controlling our
own destiny, is that too nany people grew up thinking that there was
sonet hing wong with being an Indian in this country. Now, it
woul dn't be hard to figure that out just fromwatching the way the
peopl e who controlled it behaved.

But it's not a question how much noney you have or if you
-- the problemis, really, if you get so nuch given fromthe
governnment, you end up being as Justice Hol nes said, a depend Nation
and a dependent people. He went further than nost people thought he
shoul d have and further than he could get enforced, which was a
nobl e thing to have done. But he didn't go as far as he should have
gone.

The dependency that cones with a government program
whet her it's a 150 million dollars or 50 cents, isn't sonething
that's really associated with poverty. But before the work of the
Cher okee people, imagine what it would have been Iike if the Tribe
had not been treated as Hitler treated the Ukrainians, you know,
killed and noved of f, and have the |and.

| magi ne, we wouldn't be worrying about poverty; we would
be worried about whether we're providing too nuch foreign aid to
peopl e who are nore needy. It wouldn't be an issue. But it is an
i ssue now. One of the things sovereignty is getting -- this is the
reason | feel so strongly about getting involved and getting tribes
and I ndians involved in the growing part of the econony and
international trade is because it is hard to worry about a | ot of
other things if you're hungry.

My grandfather always said that. He said, you can worry
about a lot of things, but not if you're hungry. You're going to
worry about getting sonething to eat. Until basic needs are taken
care of, and partly what cones fromthe Constitution in to get to
the point that we don't need the other benefits that are com ng and
the strings that are attached to them

When we say we're sovereign, we have a treaty right,
maybe we'll be at a point where we say, well, you know, we're not
tal ki ng about you pay us for education, you pay us because you
agreed to do a treaty; you pay us back what is current day val ue as
to what you took that was done illegally. And then we'll be square.



Well, actually, you'll be way ahead. You know, you took 26 billion
dollars in gold out of the Black Hills, and | don't think the Sioux
have seen a nickel of that. And that was in those days' dollars.

So | think all of these things tie in with poverty, but
you have touched a chord, and I'msorry for -- sonebody accused ne
one time of preaching nore about Indian rights than teaching.

MR. HOOK: My question probably woul d be nost
appropriate addressed in open forum I'mnot sure if we'll have the
opportunity, so I'd like to ask you because of your specific
coment s about Constitutions.

We have been asked to serve as del egates for an extrenely
| arge nunmber of people. And as far as | know, none of us were
popul arly sel ected. W were appointed; we were chosen at random |
woul d I'i ke your comrents on the basis for our authority of serving
here, representing a | arge nunber of people. Qur role, and
particularly how we can represent the interests of many of those who
are nost culturally distinct, those who follow traditions who nay
appear to not be as well represented as nmany ot her conponents of our
Nat i on.

So how do we do that? What is the basis for our
authority? And how do we represent best those who are nost
culturally unique in the state?

MR. CLINTON: | think that's a very hard and
difficult question. | was comenting outside the convention that at
sone | evels, election process here is interesting and unusual, and
yet at sone point, it actually represents sonething that probably is

distinctly Native, and maybe distinctively Cherokee, for all | know.
I know, for exanple, of no constitutional convention that
has ever been chosen by lot in the way this one was. | know of no

Constitutional Convention of del egates, which are a part of it, of
whi ch have ever been chosen by lot in the way this one does.

One of the reasons | think that's distinct and unique is
it suggests an equal opportunity to participate. |t suggests a
certain galantarianism No one is better than anyone el se.
Everybody has an opportunity. And it al so suggests a distinct trust
in your fellow Cherokees.

Now, | don't know if everybody is going to see it the way
| see it. I'mjust an outsider looking in on this process. | don't
know if that will give legitinacy.

Legitimacy in many ways is not in the process.

Legitimacy is in the eye of the beholder. The question is not
really, did we do it right. The questionis, howis it going to be
perceived. |'ve never seen a process that have that elenent, and
was actually quite taken by it because of its distinctness.

Now, does that ensure that, in fact, you're going to get
all constituents represented? bviously not. Sounds to nme |like
you' ve identified constituencies who may not be represented.
don't purport to know, nor do | purport to speak to it even if |
did. Sort of who's represented and who's not, that's not ny place.

But at |east ny observation about this question of



building legitinmcy by the process suggests to ne that there's an

el ement of your process that is unique. And | guess if | were
Cherokee, which I'mnot, | would see as interesting and a process of
sort of building trust.

Now, any process can be sabotaged by people who don't
trust you. Let ne give you an illustration. The Indian
Reor gani zati on Act Constitution |I've tal ked about are basically
boil er pots. There's one real (inaudible) to that, and that's the
Hopi | RA Constitution

The Hopi I RA Constitution was carefully drafted to take
account of the religious theocracies of the Hopi and to give a
recogni zed place of the religious |eaders and the traditiona
vill agers, the Ki cknunguey (phonetic).

However, the Ki cknunguey (phonetic) saw it as
illegitimate. So they didn't participate. They voted with their
feet. Could they have done anything el se to have nade that docunment
legitimate in the eyes of the Kickmunguey (phonetic). |'mnot sure
that they could have. So that in sonme cases it's not the process
that produces the legitimacy, it's the way in which it's perceived.

And there's not nmuch we can do about that. There's not
much the Conmission is going to do about it, except to open it up as
much as they could, and it's not ny place to conment on whet her they
did or not. That's for you fol ks.

MR. HATHAVWAY: |'mgoing to add. From sonmeone
who wasn't -- | started to say wasn't able. | didn't fly all over
the place with the Comissioners to attend the hearing, but | did
read what was said, and there was a substantial anmount of concern
for nore traditional interests being reflected in the Constitution
and the way we function.

I wish | were. | don't feel personally qualified to tel
anybody what that is. |'ve read, probably, twenty nore books this
year than | had the year before, but | don't pretend to know. NMaybe
nost of the people who know are grandparents who have al ready passed
away.

But | viewthis as progression, so that we may not end up
bei ng something that is conpletely traditional, but at |east all of
us shoul d understand what it was. Qur children should. And we
shoul d be proud of it, and we should decide that it's sonething that
we can reflect. And we can do sonething differently.

| don't know that the world that we have to deal with
woul d accept that now, and probably traditionals would be Iike the
Hopi. They woul d say, you're doing your own process; this has
nothing to do with us.

But | woul d hope we can get maybe at each stage that we
do this, a step closer to understanding and respecting. And even if
we didn't, in the history of the tinme of renoval, at |east, there
were traditionalists who worked together with people who were the
nost ni xed bl oods. They agreed on many things. They agreed they
shoul dn't be renpbved. They worked together

I think there's probably -- | hope there's nore hope for



that in the future. Because in the ideal world, we would all be
speaki ng Cherokee here and witing it, and we wouldn't need
translation in |language. But we're not there now. Maybe we will
be.

MR. PORTER: A couple of thoughts as well. As
far as the representation i ssue goes, maybe you're thinking about it
in atraditional anendment. | don't know who you are thinking of.

But there's alnpbst an internal sovereignty issue.

There's all of us who think that the Constitution is the way we
govern things within the Cherokee Nation. And then there mght be a
bunch of people who would reject that. [It's paradox.

It's al ways possible that those who believe in this
exi sting system coul d acknowl edge where the linits of your authority
are with respect to those within your community. You can't do
anyt hi ng about naking respect, but you can at |east restrain your
own efforts in how you m ght undernmine their interests.

And then the second thought is, in terns of process and
legitimacy, and all of that, | guess nmaybe M ke woul d agree, but |
think ultimately tonorrow nmorning at 8:00 you should | ock the doors
and not leave until you get it done, and really think of yourselves
just as you, the seventy of you, sixty-six of you, or whatever it
is, and hanmer it out. Because who knows whether what you'll do
makes any sense to the people outside. But you're not going to know
unl ess you have sonething tangible and finite, or else all of your
efforts will be wasted. It will be a great interesting two-day
debate, but you won't have anythi ng done.

So my own personal recomrendation would be, do sonething,
only because it's kind of fun, having lived through the process
nysel f, to see whether what you do here will neke any sense to
peopl e out there who you still have to convince. You have three
nonths to do it. Maybe you'll all be wong, and you'll all be
wrong, and condenmed and history will remenber that, or not.

They' Il think this was great work and history changed for the
Cher okees.

MR, HATHAWAY: Jay, if you're going to |ock the
doors, start now.

MR. JOHN KEEN. 1've got a question. John Keen
del egate. | don't thoroughly understand the recent decision of the
suprene court involving sovereignty with the Kiowas and the
sovereignty issue. Could you explain that to ne a little bit, the
hol ding, and if you understand the dicta of the decision, and how
that will affect the Cherokee Nation in their endeavors, and how,
you know, that may limt us on what we can do and what we can't do.

MR CLINTON: The references of the Kiowas in
the suprene court last term where the issue was whether the Tribe
could be sued for off reservation or off Indian country activities.

DELEGATE: Can you pl ease use the mke? W
can't hear.

MR. CLINTON: kay. The reference is to the
Ki owa decision last term where the supreme court faced the question



of whether the Kiowas could be sued for basically commerci al
activity outside of traditional Indian country areas. And the
guesti on was not whet her the Kiowa had sovereignty. The question
was whet her they had sovereign i nmunity.

I"ve often felt the doctrines unfortunate. | wish it
were | abel ed sonething else, Iike "governnmental immunity."

In English legal tradition, there is a tradition that the
Crown can't be sued in its own courts. |It's often put, the Crown
can do no wong. In fact, the way in which England handl ed di sputes
with the Crown, is you petition the Crown for redress of your
gri evances, and the Crown passed special bills. You didn't sue the
Crown in its courts.

That's where the idea of sovereign imunity conmes from
It has nothing to do with idea of sovereignty, except it has the
same word in it, and derives fromthe fact of sovereignty.

The Ki owa deci sion was not about the scope of the Kiowa's
sovereignty. The Kiowa deci sion was about whether they could sue.
And the conclusion in a very controversial opinion was, no, they
couldn't be sued, and the sovereign i munity extended both on
reservations, in other context, in this case, on Indian country
activities, and the non, and it extended to comercial or
governmental activities.

Now, the reality is, alnost every governnent in the world
all ows sone redress for hirings that the governnent does. What it
usual ly does is it controls where you can do it. So the United
States has sovereign immunity, but a |ot of people have sued the
United States. They now do it in the United States Court of Federa
C ai ns.

The states have sovereign inmunity, but they all have
State Tort Clains Acts. And sonetines they lint the amount of the

damage, like klahoma limts the anount of damage. Sonetines they
don't. Tribes sonetines allow suit; sonetines don't, usually in
their own courts. |'ve witten, actually, a number of opinions wth

the tribes |I served as Justices on, on this question. And generally
both of the tribes | serve allow their tribal menbers to sue
governnmental officials to enjoin activities, to enforce civi
liberties, in the tribal courts, they don't necessarily allow for
suits of damages, although sonetines they do when the Council has
aut horized. But that's what that case was really about.

| think the nore interesting question, and | may presa
what Rob woul d say about this, is why everybody is running to
federal courts to protect their sovereign immunity. Wy is it that
a sovereign is giving up to a court of another sovereign the power
to decide what your imunity is? Yet, that's what tribes have been
doing for twenty-five years.

And this gets back to what | said before, it's about tine
to be focusing on what you put in that space, and whether or not
it's fair, and whether or not your citizens have redressed their
grievances in that space. As opposed to what the other out there,
the federal government or the state, is going to force you to do



That's just a personal point. | hope that hel ps.

MR. HATHAVWAY: You al so nentioned sonet hing
about the Dicta. | think the concern is that what will happen if
congress passes a law that forces a different result. Wat the
suprene court basically said without saying it is, we won't declare
that unconstitutional. W won't declare that a violation of treaty
rights.

So in effect, what they said to all of the anti-Indian
menbers of congress is go ahead and pass sonething and you'll have
our blessing. Now, if it was passed that woul d be the opinion that
this court would be very likely to express. And | don't think
there's -- there isn't really much | egal debate about that now.  Not
necessarily the right opinion. Even if you take it logically, why
are they even getting to say anything at all about what the ability
of sonmebody to sue a tribe? The tribal |laws say that thenselves.

If they want to sue you, they can bring it in federa
court and that's okay, but if they don't, if they're sovereign
they're going to have to say so. They have to give the perm ssion
for sonebody to sue

Now, if a tribe did that; what will happen? Wat would

t he congressional reaction, what would the -- you know, it may well
be that that pill is just a little bit too big for your horse to
swal | ow ri ght now.

But that really is the next issue. |s sonething going to

happen with this in congress because all the Indian comunities are
going to be fighting against it when it conmes out, but they've

al ready had the advance bl essing fromthe suprene court, which neans
that unl ess sonebody real quick in the debate cones up with

sonet hing that the court hasn't thought of and catches on with an
unpopul ar opinion and turns them around, so the court came out with
what they basically said they would do, that the congress would
reverse that. W're a long away from being there, yet.

DELEGATE: | was wondering, do you have sole
conditions (inaudible; not at the mke) as far as Indian nations go.

I'"min Washi ngton County, a Delaware of the (inaudible) they're
getting it together and they're trying to formsone kind of
jurisdiction or whatever to the Cherokee Nation. | didn't know what
| aw we come under if we lived in Washi ngton or Nowata County.
Cherokee law, or if it had anything |ike that.

MR. PORTER: Usually, mny ignorance in the
subject matter doesn't prevent nme fromtal king about it, but in this
case --

MR. HATHAVWAY: | was | ooking for sonmeone in the
audi ence here, to see if sonebody el se wanted to answer that
guestion. W can treat it like it's a conmunity di scussion

MR. MJULLON: Do you want nme to respond to that
guesti on?

MR, HATHAWAY:  Yes.

MR. MJULLON: Delegate David Mullon. | don't
know exactly what they're trying to do up there. It raises a very



interesting question. |If, in fact, a jurisdictional area is
recogni zed for themby the federal governnent, whether that's sone
part of Washi ngton County or as nuch as they have often wanted,
which is a ot nore than Washi ngton County.

I f congress recogni zed that jurisdictional area,
currently under the Indian Civil Rights Act, the tribe that has
jurisdiction over that area has at |east the power to pass |aws that
affect all Indian people who live in that jurisdictional area, and
that woul d be Cherokees.

So | guess in those circunstances, it would be in turn
what they look at it as. But that would be ny response to it. |
don't know exactly, they're asking for a district, you know, of sone
kind, and it really just depends on how that is formed, and who
recogni zes it, and for what purposes. Right now | don't know enough
about it, what kind of an area they will end up with and what the
jurisdiction would be for that.

MR HATHAWAY: | think the answer to the
qguestion is, the way Indian policies usually work, is that if the
federal governnent is going to sanction sonething, taking sonething
fromanyone, if they can get it fromanother tribe, that's so nuch
the better. | think that's really the issue.

If they can figure out how they are going to give the
Del awar e who shoul d have a good chunk of the northeast and don't, if
they're going to give them sonething, why don't they give them
sonet hi ng that belongs to the Cherokees instead of sonething that
shoul d have been theirs hundreds of years ago.

They're actually sone interesting treaty rights that the
Del awar e have back before their renovals and their extermnation
that would be interesting to assert on their behalf. But that's a
di fferent question.

The real issue is, if they're going to take sonething,
who are they going to take it fron? | can tell you. It will be the
first person that said, don't tax ne; don't tax ne, tax the fell ow
behind the tree. The fellow behind the tree here is the Cherokee
Nat i on.

MR. CORNSI LK: M question on that woul d be,
woul d carving a portion of the Cherokee Nation out as a
jurisdictional territory for the Del anare create a sixth anmendnent,
taki ng and open the federal government up for |awsuit?

MR HATHAWAY: Go ahead, Davi d.

MR MJULLON: | will speak onit. | just think
it would really depend on what is taken. |If they purport to take
any trust land that belongs to the Cherokee Nation in that area,
then certainly you woul d have the taking. |If they were to transfer
or sonmehow t he beneficial interest in that |and to Del awares, that
woul d be a taking.

Whet her or not you woul d, because you mnight recognize
them as having the kind of jurisdiction that the Nation exercises
within its boundaries now, and kind of set that off with them would
that alone constitute a taking; |I don't know. | would kind of |ean



toward the direction of doubting it.

But | will say that there are advocates in the Bureau who
would like to create and splinter up the jurisdictional areas of
tribes, especially large tribes, because it gives themlots of
things do to. It causes problens; it causes stife anong the tribes,
and there's nothing better than a little bit of strife for the
Bur eau.

They have very strong advocates of recognizing and
granting power to authorities to smaller tribes within |arger
tribes. There's a big novenent in Washington to see to do that
because they see their own existence as being threatened by the
tribes with the prograns and all of that.

MR. SCOIT: | have a question, | guess here.

And unless we are going to be dealing with this problem here, what
does this discussion have to do with witing the Constitution for
t he Cher okee peopl e right now?

M5. MASTERS: As you brought up, Dr. Porter, the
probl ens that are inherent, you identified four, prinarily, and
view that as sonething that we can do as del egates when we wite
this Constitution, that we can | ook closely at those four problens,
whi ch were al so what you have told us were solutions to the
probl ens, was to address those four issues.

And | was wondering fromthe three of you, in your
experience with tribes, and | view our adninistration as both our
Counci| and our Executive body because they both adninister for the
Tribe. And the poor administration based on | ack of experience and
our ability to be denied this right for so long, | think is a very
valid one.

I's there anything we can wite in the Constitution in a
check and bal ance sort of way or a guidance sort of way that would
get at that issue that we could think about?

MR. PORTER. |'ve got a quick answer. | don't
know if it's directly on point, but it's a story that m ght be
hel pful .

When we were working at the second issue of redraft of
our Constitution dealing with courts, there was a w de range of
opi nion that we should have nore experienced judges, that we have --
| don't think we have ever -- well, there are only five Seneca
| awyers in the world, and we've never had any of us elected to the
bench.

MR. HATHAVWAY: Stop braggi ng.

MR. PORTER: Eighty percent of us are forner
Seneca enpl oyees, too.

The story is that, we wote into the Constitution --
Constitution, you know, "the judges shall be trained in the |law "
What nore could you want? You've got to be trained in the law. No,
it doesn't work that way, because what does that nean?

So | renenber proposing sone |anguage to the effect --
not that people should be Iawers. Actually, that m ght not
necessarily get you where you want to be. But that there should be



sonme kind of training that the judges had gone through. It started

off as, | think it was four weeks of sonme kind of training that
actually ny departnent, the justice department woul d provide.
By the tinme the Council got toit, it was gone. It just

sinmply was a declaration in the statute to the effect that the
j udges woul d be acknow edged as being trained in the law. Gone.

So the Constitution required it, and the Council kind of
took it away. The only other thing that I would perceive as a
solution, is, again, if you have a broader systemof |egitinacy
wi thin your governnent. And say, for exanple, your Council woul dn't
tolerate that kind of fooling around because there's a diversity of
opi nion and there are people that would ensure if you have
requi renent in your Constitution about training, whether it be
j udges or anybody else, that it would have teeth; it would have
meani ng.

That woul d be the only other way | think you can sol ve
it. Because regardless of what you wite there, there's always
going to be ways to bend it and twist it. And that's not to say
what you're doing is neaningless; it's just that it's the broader
sense of integrity you have within the systemthat will ensure that
those words in the spirit of what you're tal king about has life in
the future

MR. HATHAVAY: | agree. | would say that what
can be witten can be ignored a lot faster than it takes to wite
it. But as with any other elenment of any governmental organization
the only safeguard is having the people that are affected by those
deci si ons informthensel ves enough and conpl ain. Because whatever
el se we have now, we do not have the nmonarchy. W have el ected
of ficials.

If you have a Chief that appoints an idiot as a justice
and the Council confirns them none of them-- if that's an
i mportant issue, they shouldn't be around again after they have one
term O if the Chief does it, the Council should hear enough from
-- if he msses his job of screening the nost qualified people or
getting people that will be unbiased and do the best to their
ability and they are well trained, or as well trained as they can be
-- it's alittle hard to be well trained and you don't have
deci si ons published and available and all that sort of thing.

The systemis still in the start-up phase in nany ways.
It's getting them but it's the outcry that causes it. It causes it
in judicial appointnents everywhere. |It's nore direct in sone ways
if judges are elected, but sometines you don't get the best judges
when you -- a |l ot of people buy cars, or a bar of soap. It isn't

necessarily the best one; it may be the best advertisenent, but it
may not be the best car. And it may be the sane thing with el ected
j udges.
But the real answer is for people to squawk and to be
i nforned of when they squawk and they talk to Council nenbers or
they talk to their Chief, that this is sonething that's inportant.
Whet her it happens in the U S. or National |evel, the



prof essi onal s who practice before judges tend to want to have one of
their own there, of course, but they also don't want to have to be
trying cases before an idiot. And they have a revi ew process, and
I"'msure they hear stuff there. There should be sone input from
peopl e who are qualified to judge. |Is this person capable of
running a trial? Are they capable of witing an intelligence
deci si on, whether you agree with them or not?

The advi ce of people who are maybe better able to judge
that than others is what has to come in the process. It isn't
sonething that's necessarily spelled out in the Constitution; it's
spelled out in the practical conmmon sense application of it. You
have to have sonething there, but what you really have to have is
peopl e who are inforned.

VWhether it is this, or if it's the next issue, if it's a
guesti on of sovereignty, what sone of these things that we're
di scussi ng now, these may not even get on the table for discussion
at this Constitutional Convention, but this isn't the |ast amendment
of the Cherokee Constitution that's going to be witten.

Sonme of these things we've tal ked about may be in there;
sonebody will think about sonething that they want to work on and it
may take five years, and it nmay take twenty years, it may take forty
years. Maybe your grandkids that conme up, actually get sonething in
that you raised and di scussed and thought of.

But getting it in there doesn't nean that it's always
going to happen. It's only if people are educated enough to insist
on a good result com ng out of the process. And it can be sonething
that's different than what's in the Constitution

MR. CLINTON: | nay be restating what | heard.
| don't think I am but I'll do it very quickly. Indian tribes |ong
tried to assure futures through treaties, by witten docunents.
They've witten docunents to control the future, and it didn't
al ways work. It's not clear to nme that a Constitution al ways
controls the future, as Professor Porter just pointed out. The only
thing you can do is just try.

The other coment | want to make, which | think also suns
up both of these comments, is denocracy, for better or for worse,
the current Constitution of the drafts |'ve seen of revisions al
are denocratic Constitutions.

Denocracy doesn't necessarily assure good governnent.
What denocracy fundamental ly does, is it assures that any society
gets the governnent it deserves. l.e., it assures that the
el ectorate will be able to control that governnent, and so that
ultimately for better or for worse, it's the electorate that's your
assurance of good or bad admi nistration. And the question of the
i nforned el ectorate, which was just raised, is the critical one.

MR. PORTER: Jay is going to cut us off here in
a second. |I'mnot going to be here this weekend. | just want to
wi sh you all the best and good |uck. Thank you again for having ne
here today.

MR. HANNAH:  Very special thanks for all three



of you gentlenen for sharing your wi sdom your know edge and your
counsel here, as we enbark on this process.

M5. CRAWFORD: Could |I address the question on
t he Del aware issue?

MR. HANNAH. | would give you sinply one mnute
to address that issue.
M5. CRAWFORD: |'m Verna Crawford, del egate.

It's ny understanding that the Delaware Tribe, in looking for a
jurisdiction only over their tribal nenbers, as far as | ooking for
Cherokee trust land, they would look for land only that they own or
is a sovereignty. And one reason that this could be an issue here
is that the Delaware Tribe is looking at instituting a rule of

non- dual menber ship.

MR. HANNAH.  Thank you very much. As we prepare
to depart for the evening neal, a few housekeeping elements. On the
tabl e outside, there are eighty copies. So those of you who nay not
be del egates here or those of you who are alternate status, please
prepare to allow the delegates to retrieve these docunents first and
f orenost.

And what we will speak to are handouts of proposed
anendnents that will be entered into debate or into consideration by
agenda during the weekend's proceedings. You will see a handout
fromJulia Coates Foster, reviewing Article V, the Legislation
section, Section 3 and 4. M chael Jay Rutl edge on the Preanbl e,

Article I, Il, Section 1, 2, 3, 4 and 5. Article I X, Section 6
Article V, Section 11. Article VI, Section 16, 13, 2, not
necessarily in that order. Article VII, Section 1. Article Xl

Section 1 and 2. Article XV. Article XVI and XVI |

There is also a docunent that has made its way here
before us, presented by Oanen Scott. | wll say sinply that it is
per haps best couched as an alternative constitutional docunent.

Al so, John Keen presents a paper with proposals for
Article V, Sections 1 through 9.

Billie Masters handed out this morning to the bul k of the
del egates one that is distinctive because it's on a blue handout.
And, Billie, we did not replicate that handout, and sinply state
that if any of the delegates did not receive Billie's handout,
pl ease see her at the conclusion, and we'll see to it that we round
up an additional copy.

M5. MASTERS: Wbuld they raise their hand? |
made ei ghty. Everybody shoul d have one.

MR HANNAH:  And, al so, out of that -- and,
Billie, I will not go through all the articles that you have, sinply
to say, they're Articles | through XV, also a nunber of them

And Chad Smith, as well has al ways --

MR SMTH This is by Stacey Leeds, and it goes

to proposed changes to Article Il, Section 1. W nade copies.
MR. HANNAH. If you will in fact put those on
the table, Chad. Then as we depart or as we return, | will |eave

each delegate to their own discretion that you will be responsible



for picking up copies of these docunents.

A homewor k assignnent for the evening, no doubt, as we
read through not only the revision that will be discussed tonorrow
fromthe Constitutional Convention, but also as we enter into debate
with regard to the infornation brought by the del egates.

We have been joined by two additional delegates this
eveni ng. Donny Baker and Rex Earl Starr. | sinply ask, have the
two of you taken your oath?

MR. DONN BAKER:  Yes.

MR STARR  Yes, sir.

MR. HANNAH.  Then you'll be recogni zed and
seated. Are there any other del egates that have arrived here thus
far?

"Il take that as a casual question to the Convention
because tonorrow morning we will once again re-verify our del egate
status to ensure that we are all qualified to be about the business
that we will no doubt be about tonorrow

MR. McDANIEL: This goes back to this
sovereignty. | was wanting to know if these two will be here
tonorrow or Sunday.

MR. HANNAH: These gentlenen will be avail able
and joining us for dinner, as well as the reception. | would ask
that you hold your question for themat that time. Wuld you do so,
sir?

MR HATHAWAY: |'Il be here later, not that |
can answer it. |'ll be here the whole tine.

MR. HANNAH. My del egate friend from Miuskogee
t hank you for yielding the floor.

A-ni -yun-we-ya. W are a principal people. And
that's what we are about. W have successfully nade it to another
meal on our agenda. |If Luella Coon were here, it would be (Cherokee
dialect). But she's not here to correct ny pronunciation, so |I'l
get away with it fromthe nmicrophone at this tine.

Qur plans are this. W are going to the University
Center. W are going to the second floor where we had lunch in
t hose roons adjacent to the ball room W're having a reception for
t hose gentlemen that have joined us with their wi sdomhere this
afternoon and for the eveni ng neal.

And we will return here to these chanbers and take up our
busi ness of being about the tutorial fromour parlianmentarian, M.
McKee, from Fort G bson and a tribal nenber, who will give us
instructions for the renai nder of our agenda with regard to
parlianmentary procedure and Robert's Rules of Order, as we prepare
to open business for tonorrow.

The Chair takes privilege in declaring a recess.

(recess taken)

MR. HANNAH: Ladi es and gentlenen, if we take
our seats, we'll prepare for this evening' s session

Margaret McKee is a native of Fort G bson, lahoma. She
is a registered parlianmentarian and has been contracted by the



Conmi ssion and before this convention to prepare us for the work
that we have ahead of us over the next few days and to serve in
counsel to the Chair and to the officers of this convention in
conducting our business in a logical format.

I was taken by the fact of visiting her hone that she has
original portraits of what appear to be famly nenbers fromboth the
--isn't it true that you' re a descendant fromboth the -- from both
sides she says. Sinmply fromthe treaty party and the Ross party.
And so if those two historic factions can cone together enbodied in
this one wonan, then surely we can cone together here over the next
coupl e of days.

She is a citizen of our Nation, and she is here to work
with us this evening. And her agenda is her own until we wll
conclude. And, Margaret, | will tell you that, you may be here to
present, and there's a great possibility we nay finish before you
do, but we will stay with you as |long as we possibly can

Charlie, |I think, is probably taking one of our
prof essors back. Ralph, can you tell nme, our allowances for this
buil ding, they're not going to cone and actually degorge us into the
parking lot? W're in good shape here?

MR. KEEN, JR : W have the building until
eight-thirty, at the latest.

MR HANNAH: | think there will be nore of
us'ens than there will be of themiens. W can keep the building as
| ong as required.

Ladi es and gentl enen, please wel cone Margaret MKee.

M5. McKEE: Hello. | do want to nention in
light of M. Hannah's remarks, that ny earliest nenories of ny
grandparents was them argui ng about who had the worst tine in the
Cvil War, and Granny calling Granddad -- Granddad calling Granny a
-- now |'ve got this backwards -- a "Rebel devil," and nmy G anddad,
of course, a "damm Yankee."

| cane here this evening expecting to go through sone way
that you can cut your tine down by properly phrasing your notions.
And then | got hit with an awful | ot of paper that |ooks Iike
revisions or substitutes. And as to how to handle that, we're going
to have to think about it for a minute or two because the tine
consunption is great, and | guess you don't have this building
forever.

But | amgoing to try to start to see if we can't get
t oget her on proposing our notions and getting themto where they're
in a better, easier condition to handle.

Do you all understand the difference between the main
noti on and a subsidiary notion, and a privileged notion, an
i nci dental notion?

THE DELEGATES: No

M5. McKEE: Well, your main nmotion, of course,
brings business before the assenbly. And then in order to process
the main notion, you have subsidiary notions in rank. And this has
wor ked for one hundred fifty years, so it nay seemto be a little



bit confusing, but it really works. 1In the days of old,

understand that they had division of the house, they would stand and
divide literally, and then spit on each other. | know the Cherokees
woul d never do that.

Then the privileged notions are questions of privilege
that allow you to call for the orders of the day, which | haven't
heard being used here, and | think that's a good notion. And that
noti on does put you back on track. And that is, if you are sliding
off -- the Chair is sliding off the agenda, and at twelve o' clock he
calls for so-and-so and so-and-so, sonebody can call for orders of
the day. They have to process that.

I"'mgoing to start with the main nmotion, just to run
t hrough these. The mmin notion, of course, brings new business
before the assenbly or in the case of a revision of a Constitution
that is your new business. The first notion you can use, you can't
use in a Constitutional Convention, as postponed indefinitely,
because that is to kill a notion.

Now your anendnments, of course, cone in two or three
ways. And it's inportant that you |l earn how to amend because
whet her you strike, strike out, insert, and this kind of thing, so
you can do it in a logical fashion. |'mgoing to come back and pl ay
with a few of these.

And then you've got the notion to refer to a Committee,
whi ch you woul dn't be using too nmuch in this assenbly; and a notion
to postpone definitely, and that is the notion would be to postpone
the question on the floor to the afternoon session or sonething to
that effect.

Then limt or extend linmts of debate. Now, Robert's
calls for the limts of debate to ten ninutes per speaker, which in
the opinion of the parliamentarian, is anple tinme. Since the
Gettysburg Address only took three-and-a-half nminutes, it should be
able to get your point across. But, of course, you have that
privilege if the other nenbers would allowit.

Then you' ve got the previous question. And this is the
one that | feel is abused the nbst often because people holler "a
guestion" and sonebody will stop and take a vote. Because "previous
guestion" means sinply this: | nove to stop debate and take a vote.

You have to vote on that. It takes a two-thirds vote to stop
debate. And the Chair then would handle it that way.

Qutranking that is to lay the notion on the table. Now,
this is another one that's abused because usually when you say |ay
it on the table, they think it neans to kill the notion, and that's
only in your legislative branches of the federal and state
governnments, and sonme others who nay have adopted it. Do you al
understand? | know you've seen this happen

M5. SCOTT: Do you have this on a handout or
sonet hi ng? Are we supposed to be witing this dowmm? O howis this
supposed to be worked?

M5. McKEE: If | could get sone handouts nade of
this, you could have it, yes.



M5. SCOTT: Could that happen? Wo here could
make t hat happen?

MR. HANNAH.  We will nake it happen
Unfortunately, | don't know that we'll have access to a copy machine
this evening, but we could have it available for you as soon as
possi bl e in the norning.

MS. LANGLEY: Wite it down.

M5. MKEE: | wish | had time to do this, but |
really didn't. If we have time, we could have it copied by the
Conmi ssion, | guess, couldn't we? By the Cherokee Nation

Now, we're into our privileged notions. These notions
can interrupt. Now, | explained to you, call for the orders of the

day, to raise a question of privilege, it would be persona
privilege or whatever privilege, it rarely requires a second.
guess | had better read themto you

"Call for the orders of day. It is an order when anot her
has the floor."

I's that naking sense back there?

M5. SCOIT: | amtotally newto this whole
concept, and you're kind of acting |ike we should know sone of these
things. | would Iike to kind of |lay the groundwork and teach us

sonet hing we can apply tonorrow. Just telling the names isn't
real |y hel pi ng.

M5. MKEE: | know what you nean. | don't know
how to do it.

M5. LANGLEY: | nove that we buy four thousand
dollar's worth of red carpet for the auditorium

M5. McKEE: Now, | will explain to you that in
ordinary societies, if the Chair proceeds wi thout a second, and it
gets passed, then you don't backtrack. In ordinary society, the
person naking the second or seconding the noti on does not need to be
recogni zed because all that is, is to nmake sure that nore than one
person wants that notion on the floor. Does it nake sense?

MR. JOHN KEEN. On the seconding of it, is that
a required function then?

MS. McKEE: For the second?

MR JOHN KEEN: Yeah, for the second.

M5. McKEE: It should be seconded because there
shoul d be nore than one person in favor of it to put it on the
fl oor.

MR JOHN KEEN: | understand it should be, but
what ny question directly is, is that required?

M5. McKEE: It is required, but if it's
processed without it, you already know that that neans there are
people who want it in addition to nake their notion, so it is |ega
to go forward with it. Does that nmake sense?

MR JOHN KEEN. So it's not required that a
noti on be seconded in these proceedi ngs?

M5. McKEE: That's not what | said.

M5. LANGLEY: The Chairman is going to wait for



t he second.

M5. McKEE: And the Chairnman should really ask
for it. And then it doesn't matter how nany people second the
notion either. Every one of you could second it. |It's inportant to
hurry up and second it, though

MR SCOIT: |If it doesn't receive a second, then
it will die?

MS. LANGLEY: It could if he rules that. |If he
does that, that neans that no other person, other than who nade that
notion, wants to discuss that. And that's your right. Regardless
whet her you second sonething or not, because --

MR. JOHN KEEN. So the Chair can proceed to |ay
it out for a vote without a second?

M5. McKEE: They can, but it isn't recommended,

and it's not -- it's usually done when the Chair doesn't notice it.
But after the process has been conpleted, then the second can't

backtrack and say, well, that motion is illegal because it hasn't
been seconded.

MR JOHN KEEN. Well, 1'd just like to ask
perm ssion to --

MR. HANNAH  |I'Il always ask for a second.

M5. McKEE: You don't say, "Do | hear a second"
say, "lIs there a second?" O course, if there is no second after

the Chair does that, then it's dead.

M5. LANGLEY: We'll just proceed on

M5. McKEE: The notion was nade to buy a red
carpet. |Is there a second?

DELEGATE: Second

M5. McKEE: |If they nove to second, you buy a
red carpet. Do we have any discussion? The nmaker of the notion has
the first right to debate. It's inmportant when you do debate out
here that you would say, "I rise to speak in favor," or "I rise to
speak against."

DELEGATE: If | want to be heard on the red
carpet, and | say, "Wat shade of red"?

M5. McKEE: Well, this is when you start your

amendnent .
DELEGATE: She just said "red carpet," you know.
M5. McKEE: Well, that's picky. Let's process
it, and then we'll get into what shade.
Anyway, where was |?
M5. LANGLEY: | speak in favor of the notion.

think red carpet would |l ook |Iovely in here.

M5. McKEE: Now, the Chair is obligated to try
to get sonebody to speak against it. It goes back and forth

MR. DONN BAKER: | speak against the notion. |Is
t hat what you woul d say?

M5. McKEE: Yes.

MR DONN BAKER: | like blue better. O do
just say what | |ike?



M5. McKEE: That's fine. Don't sit down yet.
You want to amend that notion by striking red and inserting bl ue.

MR. DONN BAKER: | thought | just wanted to
speak against it.

MS. LANGLEY: He nmade a notion. Wen he was
recogni zed, he noved that we strike red and insert blue. W'Ill work
our way through that.

MR DONN BAKER: 1'Ill do better next tinme.

MS. LANGLEY: Now, where is the word
S-E-CG O ND?

DELEGATE: Second

M5. JORDAN. He could be anended, too, right?

M5. McKEE: Yes. It has been noved and seconded
to amend the motion by striking red and inserting blue. |s there
any di scussion on the notion to anend?

The maker of the notion to anmend speaks first.

MR. JOHN KEEN. At that point, if | wanted to, |
woul d just stand up and say, "Yes, | want to discuss it."

M5. McKEE: You woul d say, "Madam Chairnman," and
then they bring in would be recognized. And then you woul d speak

MR. JOHN KEEN. And then | would just come up to
t he podi um and say what | had to say?

M5. McKEE: But the maker gets to speak first.

MR. DONN BAKER: | think blue is a nellow col or
and a lot better than red fighting red.

M5. McKEE: Then you speak for anendi ng.

I's there any discussion agai nst the anmendnent ?

M5. STROUD: What | wanted to know is, do we
stand up to be recogni zed, or do we raise our hands, or do we go to
the m ke, or what do we do?

M5. McKEE: Well, it depends upon your room

M5. STROUD: So, what are we doi ng here?

M5. McKEE: You're rising and addressing the
Chair. Because, otherw se, you'd have it in your rules what you're
supposed to do, probably. So you'll rise because this is a special
nmeeting. You wi sh to be recogni zed?

MS. STROUD: No.

MS. SILVERSM TH:  Madam Parliamentarian, | rise

opposed to the amendnent. | think blue is an ugly col or
M5. McKEE: We've had a speaker against; we get
two apiece. |s there anybody to speak for it?

MR. DONN BAKER:  Yeah

M5. McKEE: You can't speak until everybody el se
has spoken. Not everybody el se; until we have one nore.

M5. SILVERSM TH. Can | call for the question
to have di scussion?

M5. McKEE: That notion is conming up a little
later, but if you want to nove the previous question

M5. SILVERSM TH. If it got down to where it was
just back and forth, back and forth. Could soneone --



M5. McKEE: You could do it right now.

M5. SILVERSMTH: | would like to call for the
guesti on.

M5. McKEE: You're noving the previous question,
is what you're doing.

Is there a second?

DELEGATE: Second

M5. McKEE: It has been noved and seconded to
stop debate. No discussion, because you woul dn't discuss sonething
that you're noving to stop, right?

Those in favor will please raise their hands. Now, |'m
not asking you to do that. Don't ask me to count; I'mtired. Those
opposed raise their hands. Now, the Chair has the right -- how do
say this -- to deternine that a two-thirds vote has been achi eved.
And you have the right to challenge it.

MR. HOOK: Can | go back to the point of
clarification about recognizing speakers. I'mstill not quite
clear. The person stands who requests to be recogni zed. \Whoever
the noderator is, whoever they see standing, in that order, they
will call on them They will not be vocalized by the people
st andi ng.

M5. McKEE: That's correct. You rise and say,
"Madam Chai rnan," and then you wait to be recognized. The Chair
wi || recognize the person they see standing first. And | will be
glad to tell you, you can challenge that, but | would sure hate to
get into it.

MR DOANTY: Madam Chair, it was recomended
today that when we rise, to identify ourselves by nane as del egate
for the benefit of the court reporter, and |I'mcertain when we get
in the actual process, | think that would be appropriate for
everyone.

M5. McKEE: That's standard procedure in a
conventi on.

DELEGATE: Every tinme when we restate what it is
that we're actually voting on, (inaudible) --

M5. McKEE: The question is on the notion to
anend the amendnent by striking red and inserting blue. That's what
the Chair would have to say.

MR. RALPH KEEN: Madam Chai r man, Del egate Ral ph
Keen. | would just ask that while we go through the I earning
exerci ses that you would go ahead and ask the del egates to stand and
present their nane, so our court reporter can --

M5. McKEE: That's good practice. Thank you
Did you hear hin®

DELEGATE: No

M5. McKEE: The Chair asks that when you're
getting ready to stand, that you stand and that you give your nane,
and al so that you speak whether you are speaking for or against.

And when the presiding officer is here, and they need to sel ect one
for and one agai nst, they need to know what you're rising to do, in



order to call the proper person

MR POTEETE: Madam Chair.

M5. McKEE: M. Poteete.

MR. POTEETE: What is the proper way to require,
and the proper way to proceed? |If |I want to know perhaps on the
| ast notion, is that a debate, or notion, or sonmething of that kind?

I's that a point of infornmation?

M5. McKEE: Yes, it is. And that requires no
second, nothing. The Chair stops everything and answers you

MS. SILVERSM TH:  Madam Chair.

M5. McKEE: Yes.

M5. SILVERSM TH: | cannot -- | did not hear
that these people -- MIly Silversmth.

M5. McKEE: Mol ly.

M5. SILVERSM TH: | cannot hear the peopl e when
they talk over here, and | nake the notion that we go up to the
mke. This is inportant what we're doing. W've got to hear each

other. W' ve got to understand each other. | don't want to go hone
and say, what did they say; what did they say? This is too
important. This is too inportant. | want to hear everything. And

if we go up to the ni ke when we do have sonething to say.

Ms. LANGLEY: So we'll have to nmove this nike
back over. What you want to do if you want to address --

M5. SILVERSM TH:  You don't have to do it right
now, but --

M5. LANGLEY: Well, we might as well practice it
right, if that's the way you want to do it. So if you want to
address the notion on the floor, you go stand at the mke. Get in
line at the nike.

MR. RUTLEDGE: |It's easier when you're on the
outside. Wen you're on the inside, you have to cross everyone, and
it's alittle harder. |If you could raise your hands if you can't
hear us.

DELEGATE: It would be nice if everybody woul d
speak up. Just do it

MR. HOOK: Madam Chairman, point of information.

Doct or Hook. WII the Chair repeat every statenent which is nade?
Every notion, everything, so that -- it's very difficult to hear
So if we can't have nicrophones, which | think, | personally think

we should find sonme way to have m crophones available. But if we
absol utely cannot, it needs to be restated; otherw se, how can you
vote on sonething you don't understand?

M5. McKEE: | thought that, too, until Deborah
told me it cost a thousand dollars per mke

DELEGATE: Can't they cone up to the podiumif
you're going to make it --

M5. McKEE: | think it would, if they're going
to make it.

DELEGATE: What did you say?

MR. KEEN, JR : Madam Chairnman, Ral ph Keen



del egate. Let ne explain the arrangenments on the m crophones.
realize now after one day of this, that this arrangenent is a little
deficient.
We did, in fact, try to get cordless nicrophones, but NSU

did not have any to offer us. |'mnot sure what we could cone up
with in the short time that we have, but we will make an attenpt.
But until we can cone up with a better system the PA we're sinply
going to have to conme to these m kes. Because | agree with the
del egate over here, that this is far too inportant a process to not
fully understand what is being debated on the floor, not fully
under st andi ng what you're in fact voting on. So that's ny
st at enent .

M5. McKEE: Thank you

MR POTEETE: How about if we do like this?
I nstead of reserving three rows and sayi ng everybody has got to get
inthem if we've got to have access to a mke, and | don't need it,

it's obvious, | can speak plenty |oud enough, and sone of you are
well familiar. The longer | go, the louder |I can get if it's
necessary.

We coul d bl ock off fromour visitors and observers and
reserve sone seats higher up for them and all of us sit closer to
the ends. W'IIl look Iike a funny congregation, but we will have
access. And those of us who are loud can sit further into the
nm ddl e because | don't have any trouble, and M. Rutledge hasn't had
any troubl e.

M5. McKEE: The convention, they can nake those
arrangenents any way that they want to. Usually, npbst convention
halls will have -- and |I'm sure not knocking this one; it's one of
the best |'ve ever seen. They'll have an aisle in the mddle here
and one on the side so you don't have to walk so far to get to one.

MR HATHAWAY: Madam Chair.

M5. McKEE:  Yes.

MR. HATHAVWAY: M ke Hat haway, del egate. W' ve
solved this problemin our local legislature in Arlington by having
peopl e, once recogni zed, then forma queue at a mcrophone. They do
not need to stand and go to the microphone to be recogni zed, because
there nay be a long line, but if the Chair recogni zes speakers, he
can recogni ze themin order, and then they can go to the microphone.

And if they do any speaking other than to say, "M. Chairnman," once
they're recogni zed, they speak into the m crophone only. And then
t hey can be heard.

And then you don't have to have a stanpede to get in |ine
for the mcrophone to request being recognized by this Chair.
Especial ly, since you nmight not be recognized anyway. And if you
aren't, there's no point in going over and standing in line.

If the Chair recogni zed speakers, he can recogni ze one at
atine. He can wait for themto go over there, or the Chair can
recogni ze one speaker. And if there's only two people, they can get
-- the second person can go to another mcrophone. You basically
don't have to speak from where you are, and you don't need to be in



line to be recognized. You're recognized fromwhere you stand up
but you speak in the microphone. |If you're going to speak a |ot,
you sit on the end of the aisle, so you don't have to crawl over
ever ybody.

M5. McKEE: Wien one person i s recogni zed and
speaks for, and that person is supposed to speak before anot her
person is recognized. Really and truly, even though lining up --
and I've seen it done, and |'ve approved of it nmany tines, but
according to Robert's, they're not supposed to line up. O course,
| don't know how nmany nicrophones they had back in the 1800s, but
that's what the man says.

DELEGATE: Madam Chairman. | can't believe with
the resources we have in this roomthat sone of us can't cone up
wi th some m crophones before tonorrow

MR. KEEN, JR : | just cane up with sonething.
|'ve got a suggestion. We may not be able to get cordl ess mkes,
but there are two nore inputs for regular hand-held nikes avail abl e.

And if | can find sonme with rather long cords, it mght be possible
to pass those nicrophones out by via the pages, as people are
recogni zed

MR. DOMY: | have a | arge nunber of nicrophone
cords; I'll bring themtonorrow.

MR. KEEN, JR : Super. W've got two nore
i nputs, and that would give us a total of four mkes. W'd have one
on each side, and then two to pass around to the del egates.

MR. PEACOCK: | have a sound system conpany in
Tulsa. | can bring mcrophones, but they're not cordl ess.

M5. McKEE: That's okay.

MR. DOMY: | can bring a mke with a power

pack, but it's not cordless, but it does have to be corded. And
can bring a couple of additional nmicrophones. Two additional nike
st ands.

MR. KEEN, JR : That would be helpful. Do they
have | ong cords?

MR. DOMY: |'ve got some cords. | can bring in
at least three or four mkes.
MR. KEEN, JR: 1've got two additional inputs.

MR. PEACOCK: If you've got extra |ong cords,
can bring as nmany m kes as you need. You've got nikes al so?

MR. DOMY: Yes.

M5. McKEE: In cases of this kind, the Chair
m ght ask if the people would like to step over to the side to
di scuss this while a notion is on the floor. |'mjust saying that
to you, not to be rude, but to show you that you need to be
processi ng your notions w thout too nuch interference.

So the question is on, is that we're buying a red rug
with an anendnent to strike red and insert blue. So you're voting
on striking red and inserting blue. |s there any discussion further
on striking red and inserting blue? That would give you a blue rug.

Those in favor of the amendnment to strike red and insert



bl ue, say "aye
THE DELEGATES: Aye
M5. McKEE: Those opposed say "no."
THE DELEGATES: No
M5. McKEE: The Chair will ask to retake that
vot e.
Those in favor of the amendnment to strike red and insert
blue, will please say "aye".
THE DELEGATES: Aye
M5. McKEE: And those opposed "no."
THE DELEGATES: No
MS. McKEE: The Chair is in doubt. Those in
favor of striking red and inserting blue will please raise your
right hand. And those opposed, raise your right hand.
There being twenty in favor and sixteen agai nst, the
"ayes" have it. And you have voted to not -- now, see what |'m
doing here. |I'mtelling you what you voted on, the effect of it,
and that's very inportant. Because sonetines you get lost, there's
been so many thi ngs happeni ng.
M5. JORDAN. Del egate Tina Jordan. Point of
infornmation. Does it take a sinple majority or two-thirds?
M5. McKEE: An anendnent ?
M5. JORDAN. For that change.
M5. McKEE: An anendrment takes a majority. |
get confused with people with a sinple nmgjority. A nmgjority is a
majority, and two-thirds. But if you're used to saying sinple
majority, we night correct you.
MR, DONN BAKER: Madam Chair.
M5. McKEE: Yes.
MR DONN BAKER: Donn Baker. What if we didn't
like the way you just counted?
M5. SILVERSM TH: | didn't like it, myself.
MR. DONN BAKER: |'mjust wondering if we really
get to that. Do you call for division?

M5. McKEE: Division, yes.

M5. LANGLEY: You just leap up and do that.

M5. McKEE: No recognition or nothing.

MR. DONN BAKER: | can just junp up and holler
"division"?

MS. McKEE: The division has been called for

The Chair will retake the vote. Those in favor of striking red and
inserting blue will please rise and be counted.
There are twenty-five in favor of. Be seated, please
Now, you see |'msaying for you to rise and be seated each tine,
rather than | et peopl e wonder what you're supposed to do next.
And t hose opposed to striking red and inserting bl ue,
pl ease rise. And be seated.
M5. STROUD: Madam Chairman, Virginia Stroud
How do we get like a roll call? How do we get a voice?
M5. McKEE: You can always ask for a roll cal



vote. It's not done in ordinary societies too rmuch, but it's often
done at conventions, unfortunately.

M5. LANGLEY: The other option is to ask for a
counted vote, and if you don't believe whoever is in front, you ask
for a count-off vote. One, two three, four, you count yourself,
there's different ways to do it to keep it out of the roll cal
vote, because roll call vote does take a |lot of tine up.

MS. McKEE: Yes, it does.

M5. LANGLEY: There was a fellow this norning
that noved to linmt debate

MR LITTLEIJOHN: He left.

M5. LANGLEY: So one thing | could do is | say,
"Madam Chair, | nove to linmt debate on the notion on the floor to
two speakers of two minutes each.”

M5. McKEE: |Is there a second?

M5. Bl RM NGHAM  Second.

M5. McKEE: It was noved and seconded to limt
debate on the notion to two mnutes -- two mnutes and two speakers.

There's no debate on this, those in favor of limting debate to two
m nutes and two speakers will rise. Two-thirds vote. Well, you
don't have to. The negative has it, and the nmotion |ost.

MR CORNSI LK:  Madam Chai r man

M5. McKEE: Yes.

MR. CORNSILK: | have a question. Suppose under
adverse circunstances that you have recogni zed the two people who
will rise and speak, one for and one agai nst an anendnment or a
noti on, and sonmeone junmps up who's really in favor of it, but is
going to pretend to be opposed and m ght speak weakly, how do you
prevent that?

M5. McKEE: | don't think you can hel p the poor
fellow. You've got a problem

MR CROUCH: Madam Chai r man

M5. McKEE:  Yes.

MR. CROUCH. Jim Crouch, del egate from
Sacranmento. Wat happens if the Chair is restating a notion,

t hey' ve confused ne, instead of clarifying it for ne. How do |I stop
t he process?

M5. McKEE: You rise and state that. "Madam
Chairman," give your intentions or whatever and she or he will have
to restate it.

MR. CROUCH. What do | say, "I'mconfused"? How
do | --

M5. McKEE: Say, "I'min doubt of your
coments," or "I don't understand them" or whatever

MR. CROUCH. "I don't understand your statenent

or your notion"; any of those would work?

M5. McKEE: Anyt hing woul d wor k.

MR. HANNAH.  And this is entirely possible.
want you all to knowthat. And if at any tinme that you get confused
wi t hout having to admit that you're confused, just say, "Hey, Jay,



could you clarify this one nore tine," and we will repeat it, and
repeat it, and repeat it until we've got what it is that we're going
to vote on. |Is that okay?

M5. McKEE: That's very good, M. Hannah

M5. MEREDI TH: Could you explain it with
different words if you don't understand it?

MR. HANNAH. W' Il draw pictures up here if we
have to.

MS. LANGLEY: He shouldn't do that. He should
only state the notion, what the motion is. If you want it stated
with different words, you need to nake an anendnent.

MR. HANNAH.  And that is why it is so very
important, if you can help you, Ral ph, on the term nol ogy, at what
point that we might bring these pieces of information to the Chair.

Because if you'll recall fromthis norning, we had a few notions
that were nmade that | think even sone of us who were naking the
noti ons were a bit confused about what we were saying. And so when
we passed them down to the podium at that point | was able to read
exactly what the del egate was sayi ng.

M5. McKEE: It was right after the notion was
al ready processed.

MR. HANNAH: The speed of getting these to the
podium we'll need to pick that up tonorrow.

M5. LANGLEY: Just waive it, and the pages wll
conme get it fromyou.

MS. McKEE: The notion on the floor is that we
buy a blue rug. Those in favor say "aye."

THE DELEGATES: Aye

M5. McKEE: Those opposed say "no.

THE DELEGATES: No

M5. JORDAN: Point of information.

MS. McKEE: Point of information.

M5. JORDAN. Tina Jordan, delegate. What is the
carpet that we started with?

M5. McKEE: | have written "rug." But if it's
the point "carpet," the Chair is in error. You never, ever want to
be afraid that you nade a nistake. In fact, if you want to know t he

truth, it usually endears you to the public instead of trying to
wi ggle out of it.

M5. JORDAN. M question was, is that the proper
way to ask, do you use rug or do you nean carpet?

M5. McKEE: The Chair was m staken, and the
notion then -- restate the notion. The notion is that we buy a bl ue
carpet. And those in favor say "aye". Those opposed say "no". |
nean, the Chair doesn't ness around.

MS. SCOIT: Point of information. Wen do we
fill out the notion information, and how does that fit in?

M5. McKEE: Ask your presiding officer.

M5. SCOTT: Would that be sonething that --
(inaudible) -- | nmove to buy red carpet, and that would be a notion?



M5. McKEE: That's an awful short notion. The
witing out is absolutely for notions that are hard to repeat,
couldn't repeat it if you didn't.

MS. SCOIT: So we wanted to nake a notion on
sonething that's been for the Chair that | didn't say, wite it, and
be witing it down while the conversation is going on about other
t hi ngs?

M5. McKEE: Yeah. | don't know of any other way
to doit. Yes.

M5. JORDAN. Tina Jordan, delegate. Point of
information. |If we're just trying to change, say, a nunber or a
date, do we need to wite the notion out or can that just be from
the floor?

M5. McKEE: Only long notions. And | believe it
said that in the standing rules that you probably haven't adopted
yet.

MR. KEEN, JR : Madam Chairman. Del egate Ral ph
Keen. I'"d like to speak to this because this was an issue that we
t ook up whenever the Conmission attenpted to draft sone proposed
standing rules. And it's an issue that we struggle wth.

When we require that notions be in witing and when coul d
they just be raised orally, and the answer that we cane up with, and
t he del egates can agree or disagree or change it, but what we cane
up with was that any notion which affects the substantive | anguage
of the Constitution -- in other words, like a notion to anmend
| anguage that is pending on the floor, or any type of notion that
woul d actually change | anguage needs to be in witing.

Now, the standard rule is broader than that, and it
sinply states -- and you can correct nme if I'"'mwong -- but any
notion in length should be in witing. So that's sonething we need
to think about whenever we take up our standing rules tonorrow
norni ng. Just exactly how do we want to proceed, what are we goi ng
to require to be in witing?

M5. McKEE: Now, you nmight want to think of this
possibility, M. Keen, that if the notion was short, like |I nove
that we buy a red rug, they can be recogni zed and make a notion, and
then send it up. Wuld that satisfy the Chair?

MR KEEN, JR: | believe it would. | nmean, of
course, our Chairnman could speak to that better than | could. But
it's really for two reasons. One, for the Chair's own edification
so he could read back a very long notion and accurately repeat it,
but it's also just for historical docunentation purposes so we can
ki nd of docunent the whol e process and how it canme about.

M5. MASTERS: M. Vice-Chairman, when we go to
the m ke and we read our notion so that we read exactly what we've
got, then the page should take it up. |If we pass it up to the page
while we're waiting in line, we can't read our notion as we've
witten it, unless -- | nean, we're not going to make two copi es of
everyt hi ng.

MR KEEN, JR: That is true.



M5. MASTERS: So the page shoul d just keep
standing by there and take it on up to them and they can hand it
and they can take it up.

MR KEEN, JR: That woul d nmake sense to ne.

M5. McKEE: |'mgoing to use this to nake a
poi nt, and these del egates or any nenbers of assenbly, regardl ess of
whom t hey are addressing, they address the Chair. |If they want to
ask a question, they ask it of the Chair, and the Chair turns around
and asks it of the Deputy, et cetera, et cetera. It's very
i mportant.

M5. LANGLEY: So if you want to ask sonebody
that's speaking a question, you ask himthe question, and he directs
it to the Chair. That kind of keeps it in order.

MR. SANDERS: Jack Sanders, Tulsa County. |Is
there any way we can cool this place dowmn a little bit?

MR. KEEN, JR : | thought we had that under
control earlier.

M5. McKEE: That's a question of personal
privilege. There is no second required, no vote required; the Chair
just usually directs sonebody to do whatever it takes.

DELEGATE: If | want to just replace |anguage in
a certain paragraph, we just say, | nove to replace article
so-and-so and paragraph so-and-so to the foll owi ng | anguage, or how
does that --

M5. McKEE: | nove to substitute.

DELEGATE: Article so-and-so with the follow ng
| anguage.

M5. McKEE: The original notion is perfected as
far as anmendnments go, and then they anend or whatever they want to
with the substitute, and if the substitute is amended to
satisfaction, then the question is, shall a substitute replace the
original notion?

Now, that's one of the nore difficult ones to handle. It
used to be ny favorite.

DELEGATE: If that's what | want to do, is that
what | say, "I wish to --"

MS. McKEE: Substitute.

DELEGATE: Substitute.

M5. MKEE: It's really anmend the substitution.

DELEGATE: | want to substitute article
so-and-so, substitute so-and-so, to the follow ng | anguage. That's
how you say that?

M5. McKEE: That would work. Depends on what
your substitute is about.

DELEGATE: | want to know how to say this.

M5. McKEE: Unl ess you had three paragraphs or
sonet hi ng.

MR MacLEMORE: Frank MaclLenore, Dallas. | have
a question regarding your previous point, not understanding. And
this may be nore directed to Jay. Wat if | don't understand, and |



-- Cherokee is ny first language. | think in Cherokee. You've
explained it to me three different times and drawn ne pictures, and

| still don't understand it. So | request that you explainit to ne
i n Cherokee. What are you going to do?
MR. HANNAH. |I'mgoing to call Ed Junper to the

m crophone. Ed has served as the interpreter for the Conm ssion
during all of our public hearings. He is quite fluent in Cherokee,
and he will step forward and describe it to you in our Native

t ongue.

M5. MKEE: And | do want to inpress on
everybody how i npressed | was, and am w th your invocation this
norning. It's the nost beautiful |anguage in the world, and | w sh
that | spoke Cherokee as ny first |anguage.

Do you all realize that ny grandnother's side of the
folks of the famly, their children weren't allowed to speak in
their Native |anguage in the boardi ng schools.

M5. LANGLEY: Another thing | could nove, as
we' re discussing this question we're trying to work on, | can say,
"I nove to recess for five minutes because | need to caucus wth
everybody. "

M5. McKEE: | don't nuch care for the word
"caucus."

MR JOHN KEEN: Madam Chair, John Keen
del egate. Could you clarify that for ne? Are there limts on that,
or certain occasions when you're not able to do that?

M5. McKEE: Do what ?

M5. LANGLEY Language: Ask for a recess?

MR JOHN KEEN: Yes.

M5. McKEE: No, that's a privileged notion, too.

It has to be taken as a vote. |If you're nmaking a notion to recess
when there's business on the floor -- when there's no business, it's
a notion.

MR. JOHN KEEN. Then it would be a mpjority
vot e.

M5. McKEE: Yeah, but then they can discuss it
and amend it and do all of that toit. But if it's a notion
pendi ng, then he has to take a vote, or she.

M5. LANGLEY: But you can nove to anmend it and
say, "Madam Chairnman, | wish to anend it to ten mnutes." Then vote
it toten mnutes, or not. Sonetines that helps if things get
really feudy and you need to talk with sone people and you're trying
to be polite, and don't want to talk to everybody, and you can't
hear each other, and that kind of thing.

He nmight do it hinself. |f he sees confusion is reining,
maybe take a five-nminute recess and kind of talk to each other for a
m nute, just kind of get things back in kilter. And that's a thing
you coul d use to hel p get yourself back together and understand what
i s going on.

M5. McKEE: I'Il take this time to make this
point, too. |If the Chair does that, or for whatever reason, the



Chair can say -- and this is one of nmy favorite notions -- it's a
routine affair on a notion; "If there are no objections we will
recess for ten mnutes to reconvene," and whatever time it is. The
Chair states, "It's now seven-ten; please be back by seven-twenty."

M5. LANGLEY: Sonebody did correct this norning;
soneone objected, and he or she just said, "I object,” and then you
do a vote on it. If you don't feel that that's something you should
do, and just say, "I object.”

M5. McKEE: Any notion that is routine, the
Chair can use general consent. Meaning, if there are no objection
we'll be doing this and so. You're doing it to save tine. And if
there is an objection, you can go right ahead with procedure wth
what ever is called. But if anybody objects, of course, then you're
back where you were.

Do you all understand that if there are no objections?
And it should be used nore often, in ny opinion, because after all
saving tine neans a | ot when you start to think, in a convention
Everything is schedul ed, and you can get kicked out of your house if
you don't adjourn in tine.
Yes.

MR. GUNTER: Jerry Gunter, delegate. |'ve got a
coupl e of questions about our votes we took this norning. W
del ayed the vote on the adoption of the rules and the adoption of
the proposing rules for the convention; is that correct? | was
given a copy of the proposed rules for the Convention, which has
like eighteen specific rules. The other itens, the adoption of
rul es, what rules are they talking about?

M5. McKEE: They're talking about Robert's Rul es
of Orders.

MR GUNTER  That was done

M5. McKEE: Yeah. The standing rules has it in
t here.

MR. GUNTER. This is the only one that will be
vot ed on tonorrow?

M5. McKEE: Yes.

MR. GUNTER. One thing that occurred to ne, is
that in that revised Constitution that we were sent that had the
itens changed that had been the topics of discussion, |I guess, at
the Convention, had, | believe, seventy itens that had been changed

there. And | think it's wise that the del egates think about that,
that if we're going to be voting on at |east seventy anendnents to
the Constitution, that if we spend ten mnutes api ece on them
that's seven hundred m nutes.

M5. McKEE: | know that's | ong.

MR GUNTER | think that each tine one of us
speaks, we occupy the tinme of seventy other people. And | think we
need to be aware of that. And parlianentary procedure is kind of
good manners witten out.

M5. McKEE: Very good point.

MR GUNTER But I'd like to think that we -- if



we want to have sonething to discuss, it should be worth a trip to
the m crophone or sonething, because you're taking up ny tinme and

si xty-nine other people's tinme, and we've got a |lot of stuff to nove
t hrough, and | hope it doesn't take forever

M5. McKEE: M. Keen

MR. KEEN, JR: | was just going to nmake a
comment to that. |In that docunent there's in fact seventy
footnotes, as you pointed out. But nmany of those footnotes only
relate to change in nunmbering of different sections, renunbering of
sections because we onitted one entire article and nerged it with
another article, and that forced a conplete renunbering fromthat
poi nt forward.

So there are not actually seventy substantive changes. A
ot of themare very mnor. But |I just wanted to point that out. |
can't give you a definite nunber of how many changes are nmde.

MR GUNTER But it's a lot.

MR KEEN, JR: Yes, | would say there is a few.

M5. McKEE: And remenber, too, that editorial
changes, changes in paragraphs, nunbering and this kind of thing, is
sonething that in this Convention, they've adopted a rule for a
Style Committee, which at nmany other conventions it' up to the
Secretary. But you don't vote on those kinds of things to take up
tinme.

Yes.

MR HOOK: Does that include in the Preanble,
things |ike placement of conmas, things like that?

M5. McKEE: Yes. Because that woul d be foolish
really, to stop and think about it, to argue over that. Sonme are
granmar, and sone are not.

This is another thing, too, the parlianmentarian is
supposed to do, and that is keep the presiding officer alert and
correct unobtrusively. M nentor said that a parlianmentarian is
supposed to be Iike an iceberg, half subnmerged, so they don't nake a
big noise, but they try to do this, and usually by passing notes and
this kind of thing. But that doesn't preclude the presiding officer
fromasking the parlianentarian to clarify sonething. Do you see
the difference?

M5. LANGLEY: We want to nake sure you knew why
we woul d be doing that so you wouldn't think I was doi ng anyt hi ng

secretive; I'mjust trying to help himout. Sone people say, little
not es passed back and forth -- 1'm probably saying, "You didn't get
a second"; "You mght recognize three nore people.”" W want

everyone to know what we're saying. W thought we had better tel
you that up front.

M5. McKEE: Renmenber, the presiding officer
rul es, not the parliamentarian, not anybody el se. And when you ask
and it's done frequently, he may need to be corrected, we ask for a
ruling fromthe parliamentarian. The parlianentarian can't rule on
anyt hi ng.

MR. DOMY: Darrell Dowy, delegate. Question



of information. |If a delegate is out of the room but say there's a
notion on the floor, and the del egate does not address a notion, in
fact, but addresses an entirely different substantive matter, how
does that call to the Chair's attention? Wat is the proper way to
do that?

MS. McKEE: The notion, of course, would be that
the delegate's notion is out of order because the person i s never
out of order unless you're into serious disciplinary areas. So are
you saying the Chair then would --

MR. DOMY: |'mjust asking who calls that to
the Chair's attention?

M5. McKEE: A person could do that fromthe
assenbl y.

MR. DOAMTY: What would be the proper procedure?

M5. McKEE: Usually they say that they rise to a
point of order. No second, no nothing. Mke sense? This is why

you really do need these notions here, but | don't have -- | can do
it real fast. | don't have the votes on them

M5. LANGLEY: The main notion, you can nove to
anend it. You can have a secondary amendnent on it, like we did the

blue to the red. W could have done another anendnent if sonebody
wanted a |ight blue. Sonebody tal ked about the different colors of
red. That would be a secondary anendnment to that blue. And that's
as far as you can go.

M5. McKEE: So then you take the vote first, the
di scussion, and vote first on the anendnent to the amendnment, and
then on the amendnent to the original notion.

M5. LANGLEY: So you need to understand that you
can go ahead and anend the amendnent on the floor once. So if you
want to do like two different parts of that sane anendnent, |ike you
want to change the word to rug instead of the carpet, instead of
color, that's two different notions. So the one to change it to
light blue will be addressed, and then the person who wants to
change the carpet to rug and vice versa will be addressed. Because
you can only have an anendrment and a subsidiary anmendnent on the
floor at one time, so the third one won't be all owed.

MS. SCOIT: WMadam Chair, Deborah Scott. What do
you do when sone of our coments are going to be kind of
conplicated, and so it may be required nore than one amendnent? How
do you have discussion and kind of thrash it out before you start
voting on the anmendnents?

M5. McKEE: You were supposed to have it in
order for amendnment and for discussion when you present it, yes. |
don't know what you nean -- you nmean tal k between yoursel ves?

M5. SCOTT: Well, | nean, there nay be sonething
that's presented, and there nay be a group that want it totally
different, and it may need to be sone dial ogue about how that can
conme to -- (inaudible) -- when does that dial ogue, can you call a
break, or everybody talk or you cone back --

MS. McKEE: The Chair could do that, if there



are no objections. W'Il recess to iron that out, but it should be
novi ng on with sonmething else. You shouldn't stop

MS. LANGLEY: |If | wanted to do that, for
i nstance, you woul d speak agai nst the notion in part of your
two-m nute speech or whatever you're allowed, and say, "I feel the
better wordi ng woul d be blah, blah," and just go on.

MS. McKEE: Then the Chair will ask, and it's
the Chair's duty to ask if that is your intention. And many tines

-- it's a good place to say this -- many tines the Chair wll
rephrase that notion that isn't properly presented and say, "Now, is
this what you really want"? WMaybe not like that, but, "Is this your

intention," and that way it will get it in proper |anguage

MS. SCOIT: Then there will be one subnotion on
that nmotion, correct? And then we all start all over. W say, no,
and they then we try again.

M5. McKEE: Anendnent to the amendnment, and then
you go backwards.

M5. LANGLEY: You nobve up. You have the main
noti on here, and then you have an anendnent, the anmendnment to the
anendnent. You cone back down. Back to the main notion; sonebody
el se has anot her anmendnent to that; back up again, up to two | evels.

Did either accept it or -- (inaudible) -- accept this one; you're
back to the main nmotion. Again, when you cone to the next one, you
do the sane thing.

M5. McKEE: Now, we're up to lay on the table.
Everybody | oves that one because they think it kills the nmotion, and
it really is never supposed to be used for that. It's a tenporary
post ponenment. And if | noved, and it passed to lay a notion on the
table, and | happen to go to the restroom and cone back, Deborah
could take it off the table, and | nissed the vote. See?

It's really for sonething that you -- say a speaker is
here and his tine has cone to speak, and the notion is pending, and
you'll say that | nove to lay it on the table, and it doesn't kil
it, no. |'ve been to sone tribal neetings, too. And you tell us
not to kill it, you have to have a rule to that order, but you

shoul dn't have it

M5. STROUD: | amso confused. We've got all of
t hese people who wote things that they wanted to add to the revised
Constitution. W're going to go through and vote on each one of
t hese papers; is that right? O each one that --

McKEE:  No.

STROUD: So these two papers have a question
on Article W

McKEE: | haven't even seen themyet.

STROUD: | just glanced at them

McKEE: But the Chair probably has read
them right?
HANNAH: | beg your pardon?

McKEE: When these cone up, you'll be
handling thema certain way. W probably need to tal k about it.

5% 555 6



MR HANNAH: Let's tal k about that, Madam
Chairman. This nmorning we referenced the concept that we were
reachi ng an agreenment about the adoption of our agenda, of moving
through the articles as a framework, obviously, the revision that
we're putting before the Convention. And we tal ked about the
concept of voting on items in seriatim

And | would like for you to |lead us through a di scussion
specifically as this lady has raised, because this is at, | think
the root of nost of our debate and discussion tonorrow, and if we're
not very careful tonorrow, we could find ourselves sort of spinning
in the ditch for a nonment.

So once again referring back to your agenda, you will see
that in the norning, it is our intent to go through and do a
read-t hrough, and that is all that it is intended to be, is a
readi ng of the revised Constitution that is before you.

Now, in that, we'll see a powerpoint presentation, you
will see the revised | anguage, and you will see footnotes that will
harken back to the original |anguage. Now, the presenters, and
bel i eve we have four or three presenters that will nmove through
certain sections. W will attenpt to take license to identify
perhaps the rationale that we have behind it, or to clarify a
certain element with regards to why that change has been initiated
in that particular section

After that, | believe your agenda then will call that
we' Il have, quote, unquote, "second reading."

MS. MASTERS: M. Chairman.

MR. HANNAH: Mdtion to consider. This is the
enfanobus Number 3 on Page 3 that we tal ked about this norning. The
notion to consider the draft revised Constitution by seriatim by
article and by section. By article and by section. Virtually line
for line. And consideration by article and section, open
di scussi on, debate, and it says roll call vote or voice vote.

Now, with regard to any type of change or an anendnent
that would be desired froma delegate to bring to the floor, during
that particular readi ng of each of those articles and sections,
woul d that in fact be the appropriate noment for this lady to stand?

M5. McKEE: Yes, you woul d be processing each of
t hose separately, but the vote, when you vote it separately, then go
down to the next one, and so on and so on to the end. At the end of
this, the Chair would then say, "Are there any other further
Anendrment to any of these articles?" So you see, you have the
opportunity then if you have thought it over and decided there
shoul d be sonething else to raise that question

MR. JOHN KEEN. John Keen, delegate. M
qguestion, during the second reading, that's when the del egates will
have the chance to pose questions and debate, and then it calls for
a vote. And then | guess ny specific question is, | think after
that, I"'mslated on the agenda to present one that |'ve witten,
that |'mgoing to propose

MR KEEN, JR: It's in the context of this.



M5. LANGLEY: If you want to change the
Preanbl e, when the Chair announces that -- ny understanding, | nay
be wong. In Section 3, the Chair will announce -- well, title
sonebody has got a nmotion out there to change the title, they'l
stand up. Now, how are you going to address these once these are
printed and given to us? How are you going to do that in order?

MR. KEEN, JR : That's indeed the question that
we have to decide. What was contenpl ated was that our revised
Constitution would be on the table for consideration by article and
section. So for exanple, Preanble, now we've already gone through a
readi ng of that, so we don't need to present it again. It will be
open on the table for debate, discussion or amendnent. And ny
thinking is that if soneone doesn't |ike what we're proposing then
they rise and they nove to anmend our | anguage.

M5. LANGLEY: What if there's four people that
have four different proposals; how are you going to figure out which
order they're going to be --

MR. KEEN, JR: That's where we need to tap into
your wi sdom
McKEE: Wbul d you know this in advance?
KEEN, JR.: | don't know.

MASTERS: You go first, second and third and
fourth.
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. McKEE: There's one article and there's a
notion to substitute. You can substitute, and then if you want to
really go through it, you can substitute for the substitution
That's pretty tinme-consumng, but it's possible.

MR KEEN, JR: That seens |like what we're faced

wi t h.

MR. RUTLEDGE: | actually called down ahead of
time down here to see if | could get ny things put on the agenda.
understood that's how we were supposed to do it. | was told that

wasn't the case. So now |'m hearing we were supposed to be on the
agenda after all.

One of the questions | asked the Chairnan earlier in a
note, would it be easier just to go ahead and make a notion perhaps
to amend the agenda to include all the other ones that have al ready
been subnitted, all the witten ones that have been subnmitted,
rather than waste tine naking a notion to amend, getting up and
voting on each one of them

We know they're on the table. It nmight save a little bit
of time to anend the agenda to put them on there and consider them
within the context in whatever order you deem proper.

MR. KEEN, JR : That would be one way to
approach it, if we're going to do that. Then do we draw sone kind
of cutoff period for those anendnents that -- what you're
suggesting. Let ne just restate it as | understand you. That we
take all recomendati ons that we've received fromthe del egates that
are not already an agenda item and have one vote to anend the
agenda to include those itens; is that correct?



MR. RUTLEDGE: Yes.

MR KEEN, JR: |If we do that, when do we draw a
cutoff line?

MR. RUTLEDGE: |'mlooking to the Chair. |
don't know if you can stop debate now and stop people from naking
other notions fromthe floor. At |east we know these are here now
and present. W' ||l approach these first, and then if there's any
further anendnments, they'll cone to the floor at that tine.

M5. McKEE: Wien you adopt your rules -- well,
you' ve al ready adopted Robert's Rules. That's what Robert's gives
you, a linmt on debate, so you' d have to nove to anend that.

The Chair really, in ny opinion, would say whatever
deci sion you nake to expedite it, let's say, if there are no
objections, this will be handled this way, and that way it saves you
all of that tinme. Now, if there's an objection, you have to vote
t hat way.

M5. MASTERS: | have a concern, | guess the word
is. |If the Comm ssion goes through the entire docunent once, is
that what we're hearing? That they'll go through the entire
docunent once, and then we go through it a second tinme, and we get a
limted tine to present our anmendnents or whatever; is that what
we' re tal ki ng about right now?

MR. KEEN, JR: Well, essentially. The first
time is just a presentation of the docunment, and then the second
time around woul d be open for consideration or debate.

M5. MASTERS: That's what |'mobjecting to,
going through it twice like that and having the Commi ssion say,
well, this is what we nean; this is our rationale, wthout any
di scussion or without equal tine given at that first reading and
that first point.

M5. McKEE: Robert's calls for a read-through
and then consideration of. And Robert's does call for a
read-t hrough first in total

M5. MASTERS: A straight read-through is fine.

M5. McKEE: Now, wait a minute. You can
di spense with that if the Chair wants to do that. But |'m
under st andi ng that you people are going to discuss your purposes of
t hese things, those of you who are involved init, to enlighten the
del egation on the reasoning behind it. |Is that true?

MR. KEEN, JR : That's exactly correct.

M5. MASTERS: But we would like equal time to do
that, too. Because the Commission is not just delegates. The
Conmi ssion's work doesn't proceed through this process. Everyone's
a del egate now and equal to, in tinme and consideration

M5. McKEE: Well, this would cone up whenever
they put it on the floor. | don't see how they woul d benefit.

M5. LANGLEY: They like to speak first because
they nmade it.

M5. MASTERS:. A read-through, |I'm not objecting
to a straight read-through. |I'mobjecting to giving their rationale



and di scussion that went behind it and the time behind that. A
strai ght read-through, | don't have a problemw th that. Al though
I think we've all read it and are fam liar enough with it.

But having it presented twice with one body giving all of
their rationale and how they arrived at it, and then us being
l[imted to a minute or two minutes and given the same anount of
consi deration, because we've all worked on the amendnents, also.

M5. McKEE: They originated them | think that
it sounds reasonable to ne, but I'mnot going to be a voting
del egat e.

MR HOOK: Madam Chair. John Hook. 1Isn't this
session now strictly to discuss parlianentary procedure, not to
di scuss the agenda for tonorrow?

M5. McKEE: That's very true, but this is sort
of going to apply. Also it's to help you process tonorrow s
business. But if you need to get away fromit, then that's when you
make that notion, to stop discussion

MR. LITTLEJOHN: Point of information. Dwayne

Littlejohn, delegate. |If, as Ms. Masters was relating, the

Conmi ssion reads it and gives the rationale for changes, is that not
an argunent in favor of? -- an opportunity to argue against, so we
woul d have an argunent -- |'msorry. | apologize. I'mtrying to
clarify what -- nmake sure | understood what it is. So we have an

argunent for with no argunent against, and then we conme back the
second tine, and then we would have an argunent for and an argunent
agai nst .

M5. McKEE: |f the Bylaws Committee proposes a
set of anmendnents, that Chairnman, they have the right to give their
rati onal e or their reasoning.

MR, LITTLEJOHN: | just want to nake sure
under st ood what the issue is.

MR. JOHN KEEN. Do we have a Byl aws Committee?

M5. McKEE: | use Bylaws instead of -- that's
your Conmi ssi on.

MR. JOHN KEEN. Is the Conmi ssion acting as a
conmittee during this?

MR. KEEN, JR: No, we are not acting as a
conmittee, but our conmittee is sponsoring this event and our
conmittee organi zed this event, so that's what --

M5. McKEE: Sonebody cane up with the proposed
amendnent s.

MR JOHN KEEN: | was confused as to whether we
had a Byl aws Conmittee or not.

M5. McKEE: No, no. And that's nmy nistake for
calling it Byl aws.

MR. SCOIT: | forgot what | was going to say.
Several people have proposed versions of the sane article. This
norning | heard a discussion of having a choice of A, B, Cand D
How can that be handled with this procedures?

M5. McKEE: Well, you will have to vote on them



one at a time. You don't get a chance to just say, | choose.

MR. SCOTT: Well, there's several people have
proposed different versions. Sone of them have the sane idea, but
they use different wordings and different lengths of wite-up to get
to the sane point. Sonebody else will have a conpletely different
point, but they're all concerning the sane article.

M5. McKEE: Well, you'd have to take them as
they're presented and vote on themone at a tine. However, if it's
repetitious and the neaning is the sanme, then you don't consider
t hem bot h.

MR SCOTT: Well, | was wonderi ng how you coul d
consol idate. Maybe there are good points in one of them and
sonet hing el se, a good point in another one, if you don't want the

whole thing. |'mjust wondering how, with these procedures we're
tal ki ng about, you can conme up with the best conbination of the
various solutions. | don't know how to do that. And that's ny
guesti on.

M5. McKEE: |'mthinking you could nove your

point as a substitution. But then it nakes ne believe you have two
on the floor already, and that woul dn't work.

M5. LANGLEY: Another thing is negotiation,
caucusi ng, which could even happen tonight. |[|f some of you fee
t hat so-and-so, and so-and-so coul d be conbi ned, you ought to go to
t hose sponsors and say, could you guys get together and cone up with
one proposal tonorrow instead of us having two, and here is how
would Iike it, and let's talk about it tonmorrow norning at
breakfast, or whichever way you want to do it. Just because they've
given it to you in witing doesn't nean you have to consider it.
They can choose to withdraw it and substitute, whatever you all cone
up with.

M5. McKEE: | think the Chair shoul d nake
reconmendat i ons.

M5. MASTERS: Can't it be amended, al so?

MS. LANGLEY: Sure, that would be nore tine.

M5. MASTERS: |If you want to amend it, then that
woul d be amended.

M5. McKEE: But you see, the point is that one

person can't change the way it's going to be handled. It takes the
vote of the entire body.
MR CROUCH. | think we are going to get bogged

down tonorrow, and | think that sone of |arger groups that 1've
worked in, it's been very effective to take people for which an
issue is a mgjor itemand send out what we call the w tchhead out
into the hall to have a caucus to work out acceptabl e | anguage
bet ween the conflicting parties.

So, for exanple, there is an issue around appropriate
participation, for those of us who don't live in the fourteen-county
area, that probably by two o' clock tonmorrow should be a caucus out
inthe hall, or we'll end up processing on five different ways in
whi ch that m ght occur.



There's a version that's in the official revised version
that tal ks about, you can run for Council anywhere. There's Julia
Foster's version out in Al buquerque; there's a fellow behind nme from
Tulsa; and | haven't read all the others. | suppose M. Rutledge
deals with it, too.

So what | was going to suggest, although the hour is
| ate, perhaps that is one way as we arrive at these places where
there's multiple resolutions already on the floor tonight, our Chair
and other conmittee nenbers could identify those and al ready cone
tonorrow with the Iist of caucuses that would need to be held or we
could as we bottominto them excuse the conbatants out into the
hall until they've arrived at a concl usion

M5. McKEE: You nean do the consulting on your
own time? | think that's great.

MR. CROUCH: |'m saying either tonight these
guys could work out where the nultiple |anguages are, and we don't
even process themin the second reading, but send themstraight to
caucus, or tonorrow as we bunp into those hard spots, it mght be
that the Chair would establish a caucus and the people in that issue
woul d have to |leave this room |ose their voice in the other issues
while they're over there solving the conflict.

M5. McKEE: Do we have provisions for caucusing?

MR. KEEN, JR : No.

M5. McKEE: You do or don't?

MR KEEN, JR.: No, we do not.

M5. McKEE: | think that really and truly the
Chair and the Deputy-Chair should get together and see what they're
about. | haven't seen sone of these. The ones | saw you take were

repetitious.
MR. KEEN, JR: Let ne explain just a little bit

about what has happened. W originally requested that the
del egates, if they wanted to be placed on agenda -- and we did this
by certified | etter about three weeks ago or |onger than that,
actually. W requested that you submt those proposals to us in
writing seven days prior to this Convention, and your nanme woul d be
pl aced on the agenda, and you will be given the opportunity to
submit your proposal

Now, there's been a nunber of questions arise since then
and now we have a nunber of del egates who are coming up with
proposals at the last mnute, as we see, and we'll probably have
many nore tonmorrow norning. So we're faced with this dilemma of
what do we do. Do we not allow these people to present, you know,
we stick with the agenda that's been adopted here? Certainly, we do
not want to squel ch open debate and di scussi on

M5. McKEE: Usually, the assenbly will decide

that. As | said, if they're tired enough or particularly they're
just sort of repetitious, but there's little bitty point of
difference. They'll straighten it out if you'll ask them what they
want to do and put the question in that nmanner. Not al ways, of
course, but that's really a problem W still have atine limt.



Yes.

MR. LAY: M nanme is Lay. |'ma delegate. What
you just said is correct. But | sent mail and so forth to Charlie
Gourd. He sent nme an E-mail stating | didn't have to do that. What
| was going to do is change sone snall things in a couple of places.

So what you're saying, you did send that letter, but | got an
E-mail, and |'ve got a copy of it that says | didn't have to do
that. Now, you're kind of chewing us out for wanting to nake sone
smal | changes.

M5. McKEE: What kind of small changes are you
talking about? |Is it punctuation, granmar, this type of thing?

MR LAY : No, ma'am it's body. But what
Charlie Gourd said, if it was outside the scope of the Constitution
then | had to submt it like he's talking about. And it was not
outside. It had to do with the Constitution. So he argued nme into
not sending all of that in. And now you're telling ne | should
have.

MR KEEN, JR.: No, sir, I"'mnot. Let ne
clarify nmy statenent because it was not intended as any type of
chewing out. | was trying to explain how this thing has kind of
evol ved, and now we're faced with this problemthat you just stated.

And we certainly do not want to exclude anybody unfairly. W need
to have set rules that everybody lives by. But if there had been
sone exception nade to those rules or sonmeone had been told that
they were not going to be required to conformto them then they
shoul dn't apply to anybody.

And that's kind of where we're at with this because
certain people were told sone things; other people were told others.

So here we are. And | think this is a very healthy discussion
we' re having tonight so we can try to sort this out.

MR DOMNI NG |'massuning that the Chair will
do nothing to limt or prevent discussion; however, if the Chair
decides to do that, there's a very sinple procedure, nove to suspend
the rul es.

M5. McKEE: That's very true.

MR DOMWNI NG  You know, it takes two-thirds vote
for it, but -- of course, or challenge the Chair.

M5. McKEE: It doesn't make sense if you're
suspending it for one item

MR KEEN, JR: But we better avoid that
situation altogether if we can.

MR. RUTLEDGE: Del egate Rutledge. | know
there's quite a few amendnments with the sane thing. I'mwlling to
nmeet with other people and consolidate and make one proposed change
or sonething like that. That's fine with me. W' re working,
obvi ously, without knowi ng who el se woul d be here, or what their
proposals would be. So I'mwlling to do that and cone up with a
| anguage.

M5. McKEE: | think it's an excellent idea, and
can be done.



MR. RUTLEDGE: (i naudi bl e)

M5. MASTERS: There is a procedure in the Triba
Counci | nodel in our value structured in our traditional ways of
doing this. And that was, if it did cone to a point where we needed
to stop and caucus, not that people would | eave the room and caucus
or mss out on any business, but the Chair would just -- or the
spokesperson, the Chair, the person that was | eadi ng the di scussion
and was speaki ng would just sinply say, we're going to have a
ten-m nute caucus; would the people get together, give their
rati onal e, and do we want to do that before the entire body. And
that was just exactly the way it woul d be happen. They would just
nove off to the side, and they wouldn't | ose their voice votes or
they woul dn't go out to caucus.

MR CROUCH: If acoustics would allow, that
sounds fine.

M5. McKEE: This would be done. The Chair woul d
take a motion fromthe floor to have it done.

M5. MASTERS: We do have that w thin our
tradi tions and our val ues.

M5. LANGLEY: One nore parlianentarian thing we
need to tal k about. Another is a courtesy resolution
Traditionally, a courtesy resolution is just saying thank you or
t hanking certain staff nmenbers, et cetera.

So you coul d propose to add people to it. For instance,
if you wanted to do things, or sonething like that, but only the
positive vote will be taken on it. You never take a negative vote
on a courtesy resolution. So we wanted to warn you of that so you
woul dn't feel like you were out of line. That's just the nornal
way.

MR. HANNAH.  Ckay, people, listen up for a
second. Jay Hannah, del egate, Moseley's Prairie. W need to do a
little work here right now |'mgoing to rescue our parlianentarian
fromher training session here for a second. She has cone here to,
in fact, lead us through a better understanding of parlianentarian
procedure, and you now are inside of the circle with regard to the
chal | enge of how we do this in a logical and denocratic fashion

| want to say right at the very front, there's no one
here in this roomand no one about the Conm ssion and no desi gns of
anyone to linit debate or to limt a voice of the itenms that are
bei ng brought by you del egates here. Because, after all, |adies and
gentl emen, you are the del egates of the Cherokee Constitutiona
Conventi on.

Now, what | would like to do in an open exchange is for
us to visit here for a nonment about what we are going to do
tonorrow. Let's cone to a consensus about what we're going to do

tonmorrow. Because if we do not, | amfearful that what wll happen
is that we will becone enbroiled in a series of positioning
statenments, and perhaps -- | would not even venture to say why.

Per haps out of ignorance. Perhaps out of fear that there's sonmeone
here with sone particul ar agenda. Perhaps for any nunber of



reasons.
But we want to be able to have open and cl ear and honest
debat e about the issues that are here. Now, |'ve already heard sone
very good conmments here tonight. The gentleman who | know has
presented | anguage with regard to the Preanble has al ready stepped

forward in a voice of consensus and said, Hey, look, I'mwlling to
get with those of the rest of you who have initiated i ssue with
regard to the Preanble, and we'll hanmer these things out so that

we, in fact, do not have to | ook at an amendnent, upon an anendnent,
upon a substitution, upon an amendnent. Because after awhile, this
thing could nove into nore iterations than a DNA strain if we're not
careful, okay? And | don't think we want to go there

This is where the Chair |ooks out for a nod in the
audience. | saw at least three. Okay. W're getting better

So let's talk about -- | think I want to open, gentlenen,
the discussion with regard to the presentation by the Conm ssion
Now, as stated earlier, it was our intent as a Commni ssion to say,
Look, we have held a nunber of public hearings; we have heard the
citizens of the nation, and we have spent many weeks and/or nonths
i n di scussion about these various points, and we have attenpted
within the constraints of our know edge and ability to streamthem
together into a revised Constitution that is, in fact, a conmon
sensi cal approach, so that one anmendment does not, in fact, abrogate
anot her anendnent, so that they are in concert with one anot her
That there is, in fact, a closure of these concentric circles that
we saw today and spoken about by one of our |earned professors.

MR KEEN, JR: Jay, if | might interject.

MR. HANNAH: Pl ease do.

MR KEEN, JR: There was an issue raised a few
nonents ago by Ms. Masters regarding us presenting, not only just to
read-t hrough, but sone of the rationale that went into our proposed
revisions. And that actually cones fromthe statute which created

this Commission, and I'Il site it to you
"Upon conpl etion of public review and coments, prepare"
-- and it's directing the Conmission to do this -- "prepare an

interimreport to the Cherokee people detailing the proposed
amendnments, alterations, revisions or new Constitution at an
at-large Constitutional Convention."

Now, we interpreted that as being a duty and obligation
of not only preparing proposed amendnents, but presenting those to
t he del egates of this Convention. And so we feel like this is not
only within our discretion, but, in fact, a statutory obligation we
carry to present these in a full and unfettered fashion for your
consi derati on.

MR CORNSILK: M. Chairman.

MR HANNAH:  Sir.

MR. CORNSILK: | rise in opposition to that
interpretation. M interpretation of it was that your statutory
obligation is to present to this body the proposed anmendnents and
changes to the Constitution as voiced by the people who were at the



neetings that you held all across the Cherokee Nation

MR. RUTLEDGE: | guess ny big question, M.
Chairman -- |'ll address the Chair.

MR. HANNAH.  See, you've already had an affect
on us here this evening.

MR. RUTLEDGE: |s there not much nore you need
to explain to us than what was in the footnotes? Because | went
t hrough the record that was on the Internet, and | saw where you
made your changes. | understood exactly why you were making them
Maybe in the interest of tinme, we already understand that. 1'm
curious whet her everyone el se does.

MR. HANNAH:  Your point is well taken. And,
therefore, | turn back to nmy fellow Commi ssioners. | wll speak
frankly. This is one of the -- | think one of the great attributes
of growing up in Adair County. And | hope that at the end of this
process that we will all continue to be exactly who we are, and that
is citizens of the Cherokee Nation

Qovi ously, the unspoken elenent that is here is that we
do not, or at least there's an underlying thenme |I think here that
says, we don't want the Conmission to bring these revised proposals
as, quote, unquote, go through and have undue tine for endorsenent
or explanation of those reasons, as though we are here, quote,
unquote, selling that revised Constitution to you

MR. RUTLEDGE: That wasn't ny point.

MR. HANNAH:  Thank you. You helped to clarify
inm mnd, so at least | could articulate that point. | cone back
to ny fell ow Conmi ssioners and ask the question, that if we've, in
fact, posted on the Internet; we've posted all of the itens here;
we' ve footnoted those changes, then should we not nove to sinply
initiate a reading of that revised Constitution?

MR KEEN, JR: If we, in fact, have the right
under Robert's Rules to be the first persons to initiate debate on
it?

MR HANNAH:  Yes.

MR. KEEN, JR : Then there's our option

MR. HANNAH.  There's our option.

MR KEEN, JR: It would be a very linited
opportunity for sonme of the nore | engthy sections, but that would be
an opportunity for us to nake our explanations.

M5. McKEE: (i naudi bl e)

MR, HANNAH:  Yes, mm'am

M5. McKEE: (i naudi bl e)

MR. HANNAH.  Ms. McKee points out to us that
fromRobert's Rules that if the del egates have the naterial in hand,
which you in fact do, with regard to the revised Constitution, that
we can dispense with the first reading. Now, gentlenen --

MR RUTLEDGE: M. Chairman.

MR. HANNAH. One second, please

This would allow us to nove our reading of the revised
Constitution and contenpl ate anendnent or debate with each one of



those articles as we proceed through.

Your point.

MR. RUTLEDGE: M question earlier was -- it
wasn't answered -- is there nmore information you need to present to
us? Because if thereis, | do want to hear it. M question was, do
we have nore information or not?

MR. KEEN, JR: In response to that, | would

say, yes, in several areas of the Constitution. Sone of those
footnotes are fairly well detailed, and nany of them are

sel f-explanatory, but some of themare not. The one on the judicial
article, for exanple, |I put a sinple footnote because there were so
many changes inplenented, | didn't want to have a half page |ong
footnote, and | was pressed by tinme anyway. So that would be an
exanpl e, yes, there is sone additional things that we would like to
relate to the del egates.

MR. RUTLEDGE: Does that apply to all of them
or just certain ones?

MR KEEN, JR : Just certain ones.

MR. RUTLEDGE: Then could we perhaps have those,
i dentify which ones of those -- (inaudible) -- and dispense with
your before speech otherw se.

MR. KEEN, JR : Are you suggesting that we
di spense with the readings and just address the things that are not
adequately treated in footnotes?

MR. HANNAH.  No, | believe what the gentlenan is
suggesting, that we, in fact, have a reading of the entirety of the
revised Constitution, but only Iimt our remarks of explanation for
those sections that, in fact, require explanation. Wuld that be
correct?

MR. RUTLEDGE: | would even be willing to
di spense of the reading, but tell us what the infornation is that we
don't know.

MR HANNAH:  Sir.

MR. DOMNING Carl Downing. Jay, | assune that
tonight is an effort to gain better know edge, and you have had
i nput. However, if tonorrow you debate, you will have to answer.

MR. HANNAH. | hear you, sir. | hear you. Once
again, we've taken this turn to the podiumthis evening, and | am
appealing to everyone's sense of commpbn sense. And, once again, for
our earlier nandate that we seek consensus, | think it is incredibly
i mportant for us to | eave these chanmbers this evening with a better
under st andi ng of what we're coming to do here tomorrow, or we wll,
in fact, find ourselves right back at this juncture tonorrow. And
tinme is of the essence for us.

Ms. Silversmith, | believe.

M5. SILVERSM TH. M. Chairman, Mol ly
Silversnith. Tonmorrow when we cone in, we're going to go to this
revised thing, are we not? This is what we're going to talk about
and | ook at?

MR. HANNAH.  That is what we're discussing.



M5. SILVERSM TH.  \When we cone in, we're going

to see Article I, Federal Relationship. The Chair -- M. Chairnman
we can read it together, then you can ask the body, anyone have
anendnents or -- and if they're -- or how many anendnents, or -- you

may have five people that want to anmend sonething in here

Coul d those five people, as the gentlenman suggested, go
to their little place over there, work out -- find out what their
notes are, nmaybe three of you have the sane notes. It can go
qui ckly, hopefully. But it can. Wile they're doing that, we nove
on to the next one. And we go to Article Il, Bill of Rights.

MR HANNAH: Wit a minute. |'ma sound student
of non-verbal comunications, and I'Il tell you that | think that |

M5. SILVERSM TH.  But we're actually reading
through it, is what we're doing. What you wanted to do in the first
pl ace.

MR. HANNAH:  \What was proposed. What was
proposed to be done. And, you know, you need to carry through with
your exanple. By the way, you're on a good roll; stay there. So
you're tal king about this sinply being a read-through and --

M5. SILVERSM TH:  We are reading through, as you
wanted themto do. |In the neantine, we're taking care of the people
t hat have amendments.

MR. HANNAH. W need to work through this
el ement, because as Ms. McKee points out, at |east from an acadenic
standpoi nt, we would not halt the Convention to actually go into a
caucusing node. So it won't be, for instance, that we would
actually read the Preanble and that we di scover that there are eight
di fferent amendnents to that. W identify those eight individual --

M5. SILVERSM TH:  No, we do not identify them

MR. HANNAH: The Chair now decl ares five mnutes
of caucus tine, and you eight people go to the back room and cone
back with a singular --

M5. SILVERSM TH:  And we go on

MR. HANNAH.  And we go on

M5. SILVERSM TH:  As he said, you nay niss one,
but you can still hear us if you stay in here.

MR. HANNAH.  W're going to hear from M. Scott,
our fine man from Miuskogee.

MR. SCOIT: Say I'min the caucus on the first
item here, and a second one, | nay al so have opinions on that second
one, al so.

M5. SILVERSM TH. Sure. Sure. But, see, you're
in the roomand you can hear. W're not going to vote -- not going
to go without you. Wen you get through with your caucus, the
caucus on the Article Il, Bill of R ghts, may be over here, and you
go join them

MR. HANNAH: Let nme just warn that | think in
theory this sounds fascinating.

M5. SILVERSMTH | think that's what we're



going to have do. W're going to have to try and fix this.
MR. HANNAH:  Then |l et us hold that thought. |
thi nk you have framed that well for us, and we now know what your

proposal would be for us. 1'd like to hear fromthis gentl enan
MR RUTLEDGE: | think that sounds wonderful
except that | think I'"'mgoing to have quite a few anendnents.
(inaudi ble) -- caucus. | honestly just did not make a | ot of
anendnents. | think there are | egal reasons why.
M5. SILVERSM TH. | don't think we're going to

run into that kind of problemon every article.
MR. HANNAH.  Which | believe that your point is

exactly what M. Scott is raising. It would be inpossible for you
to participate in tw caucuses, caucusie, or whatever the plural
formwould be. | nust be careful with that. | nmight actually cone

up with a Hi spanic phrase, definitely a Latin phrase, to describe
it.

MR. RUTLEDGE: M. Chairnman, perhaps we shoul d
go back to nmy original suggestion, that both of us who have multiple
amendnents on the same article or section, before all of this starts
tonmorrow norning, see if we can't iron out the differences.

MR HANNAH: Let ne rest with that idea. W
may, in fact, nove in that direction. One monent. 1'd like to
recogni ze M. CornsilKk.

MR. CORNSILK: | have a question for the
Conmi ssion just as a point of information. David Cornsilk,
del egat e.

The Legislative Act that creates the Commi ssion and
enpowers themto take testinony from Tri bal menbers al so, as M.
Keen pointed out, asked that you present a report of proposed
anendnents. And it was ny understandi ng that this Conm ssion woul d
present that report to us. And in |ooking at the proposed
Constitution you have, | know from having attended a coupl e of those
neetings, that some of the proposed amendnents by citizens of the
Cherokee Nation are not incorporated in there. And as a del egate,
and a person, who | suppose is representing an extrenely |arge
percentage of the Cherokee popul ation, | want to know what those
peopl e said.

MR. HANNAH.  And this, David, thank you, is the
point that brings us back to the original intent of the Conm ssion
of reading through the revised Constitution and giving you the
benefit of our discussion.

Ladies and gentlenen, | will tell you that many hours of
debate were spent anong the Conmissioners in |ooking at a wide
vari ety of suggestions. And when taken in singular form they, in
fact, nake a great deal of sense. Wen brought into total scope of
the Constitution, they, in fact, begin to bring other questions to
ot her sections.

And as a Conmi ssion, we reached a consensus to generate
t he docunent that we have placed before you. And it was our intent
by this agenda to give you the rationale of our debate and of our



thi nking. And before we re-recogni ze you, have | misstated in any
way ?

MR. KEEN, JR : No, you have not. | would only
add that it would have been physically -- it would have been
i npossible to incorporate each and every suggestion of each and
every Tribal nmenber you heard from because many of themare
conflicting, conpletely at odds.

So, obviously, that's what brought about all the debate
and di scussion on behal f of the Conmission, is that body of seven
people tried to cone to sone consensus using our own rationale, our
own thoughts, argunents, in conjunction with what we had heard from
Tribal menbers, to cone to what we felt would be a fair
recommendati on for the del egates at this Convention

MR. CORNSILK: Am | re-recogni zed?

MR. HANNAH.  Yes, sir, you are.

MR. CORNSILK: | just sinply want to point out
to you that good citizens of the Cherokee Nation cane to you in good
faith that you would present to this body their coments, whether
they be in conflict or not. And that we woul d know what those
peopl e's comments were. And we could then, as a body, elininate
them as we went al ong.

And | feel like -- this is no disparity remark agai nst
t he Conmi ssion because | know you all worked hard. But you have
basi cally denied this body the voice of the people who you went out

and took coments from | know that there were |ots of work put
intothat. I'mnot trying to deny you your right to claimthat.
VWhat I'mtelling you is that, | cane to you and spoke, ny dad spoke

to you, and several people here were at all the neetings, and now
don't know what all of the people said because | didn't go to all of
t hem
But | think the legislative act said that you are duty
bound to tell nme what they all said. You don't decide for yourself
that this one is good and that one is bad; that you present all of
themto us, and let us, as a body, decide that.
MR. HANNAH. M. Keen
MR KEEN, JR: o ahead.
MR GOURD: |'d like to respond to part of that.
That was one of the purposes of the court reporter and in posting
all of those commrents on the Internet. Now, if it's expected that
we run copi es of those and read what everybody said, we could be
here for quite sone tine.
The other thing that we did in looking at all of the
comments that were subnmitted, a nunber of those are nostly
| egi slative functions. W have discussed at length that we're going
to generate a docunent which includes a whole series of recomended
| egi sl ative actions that the Council can take, which would, | think
go a long ways toward alleviating a | ot of concerns that people have
as far as the |law of the Cherokee Nation, that we don't necessarily
have to put into the Constitution, and it becone a restrictive
docunent, and hanper future Councils and the people of the future to



have to go back and nake anendments as things change in life.

W wanted to ook at this Constitution and make those
changes that are nost appropriate now for the near future with these
| egi sl ati ve recommendations, and that's -- | nean, that -- to say we
di scussed at |ength.

MR. CORNSI LK: (i naudi bl e)

MR GOURD: Well, we can. W can run copies of
all of those. It's about this tall, and we can start reading
exactly what everybody said. That was the other purpose; we posted
that as soon as they becanme avail able, so everybody woul d know
exactly what everybody el se said, to the extent to which they have
Internet access. That was nmy next statement. If you want us to run
copies and start reading them | guess we can do that.

MR. HANNAH.  Gent| enen, one nonent, please.

Thi s gentl eman has been standing for sone tine.

MR HOOK: | yield to you

M5. BERRY: Berry, delegate. | would like to
poi nt out that none of the testinony from Houston, Oklahoma City,
California, Kansas, none of that, we have had access to none of
that. So all we have is what the Conmission tells us, and | just
want to point that out.

MR. KEEN, JR : Let nme offer an explanation for
that, ma'am It is really a logistical problem Al of those
nmeetings were reported, but we -- to date, we still have not
received the transcript fromthe Sacramento neeting, nor fromthe
Houston neeting. And we just recently, | think, about three days
ago, we got one in on the other one you nentioned. So we've just
sinmply not had tine to get that on the Internet.

MR. HANNAH.  And by way of information, if you
woul d accept ny report, it is a good and clear one. | was the only
Conmi ssioner to neet with Cherokee citizens in the city of Houston
sonme of which are here this evening. And so, therefore, if |
nm sstate the tenure of our neeting, feel free to bring it to ny
attention and nake corrections.

A status report which is of the Comn ssion, which has
been lightly circulated, was reviewed at that neeting, and | would
say that the bulk of the elenents that were endorsed as far as, you
know, telling the Comm ssion, please, |ook at these issues, were, in
fact, the same issues that have been raised alnpst to the letter
wi thin our progress report.

So outside of anything that would be styled as new in
formfromour other hearings, was not a part of our Houston neeting.
Qoviously, with the delay in receiving the witten testinony from
t hose who took the record there, we are at sonewhat of a

di sadvant age.

Dr. Hook

MR. HOOK: John Hook. And that was basically
one of the ones | wanted to address, that was the |ack of
i nfornati on on Houston at the nmeetings. But in your statenent of
presentation, anplification, clarification during the read-through



of the proposed comments, would that include a summary of ot her
per spectives, other coments on those specific issues, would that be
a part of your conments?

MR. KEEN, JR : M short answer to that would
be, no, because we haven't conpiled a conparative list |ike you
suggest. It could be part of the finalized docunent, but it
woul dn't be sonet hing that we could have prepared by tonorrow.

MR. HANNAH. M. Keen

MR JOHN KEEN: M. Chairnman, John Keen
delegate. I1'd like to rise in support of the Conmm ssion. M
personal feeling is | believe | submit to the convention that they
have conplied with the legislative act. They've conpiled a report;
they took the testinony; they conpiled a report and presented it to
us.

Now, as | understand, the question is, how are they to
present it to us? | think we should be dealing with that nore and
with the lack of information to the delegates. | also subnit to you
that there's del egates fromeach of the neetings here.

| live at-large. | was at the Kansas neeting. | was
appointed fromny testinony at the Kansas neeting. And if there's
any questions about the testinony there, | as a del egate out of that
neeting, would be happy to address any of that.

But | subnmit that the Conmi ssion has done their job, and
has done a good job. And | would Iike to see us get back to the
order of business tonorrow, rather than argue issues that would be
noot, that we can't do anything about at this |ate hour

MR. HANNAH.  Thank you, M. Keen, sir.

MR. CROUCH. M. Crouch, delegate. | think the
i ssue sort of boils down to people wanting to have sone form of
first reading for the handy work that they've brought to the
nmeeting. And it is in no way a reflection of the work that you've
done.

| absolutely believe that the analogy is right. This
group -- this committee, the Conm ssion had the responsibility to
bring consensus out of all of that various input and share it back
with us, and | think they've done that admirably.

But we do have the issue of people working on devel opi ng
| anguage t hensel ves, wanting to nake sure that they have the
equivalent to a first reading opportunity for their own English
And | think if we would focus on that, | personally think that you
can do it by literally doing that. Letting everybody that has got
sonething in print, give themfive mnutes or ten nmnutes to stand
up behind it and wal k through their whole thing, equivalent to the
Conmi ssion's first reading, then go back to the Commi ssion, the
of ficial |anguage for second reading. And we would all be inforned
of the various amendnments, and we could work it fromthere.

MR. HANNAH:  You bring a good suggestion to us.

Thank you, sir.

Ma' am

M5. CRAWFORD: Del egate Crawford. This norning



we approved the agenda as it stands, and | would be in support of
the agenda and with what we've al ready approved.

MR. HANNAH: Let ne please state that until we
do likewise, that is, in fact, the direction of this Convention. |
woul d be hard-pressed to take us in any other direction, unless you
as a Convention decide differently.

Sir.

MR. RUTLEDGE: Del egate Rutl edge. The point
that was just nade, I'mafraid if we do stick with the proposed
agenda the way it is, we're going to get bogged down with notion
after notion after notion of our anendnents. Vote, notion, vote,
and it's going to slow us down further. 1t mght be alittle nore
expedi tious to amend the agenda slightly and do it that way.

MR. HANNAH. M. Littlejohn.

MR LITTLEJOHN: Point of information. |If the
Conmi ssion had its way, and we all read as it were witten, the
revised, is it the Commission's desire that this revised
Constitution as witten be adopted? |s the Conmi ssion satisfied
wi th that document that has been presented?

MR. HANNAH.  That is that question that --

MR KEEN, JR: I'Ill take a shot at it.

MR. HANNAH.  You go first shot; I'll start
wor ki ng on ny answer.

MR KEEN, JR.: Are we satisfied with it? Well,
to a consensus we are. |Is it a perfect docunent? Probably not. Do
we feel like it is a workable docunent to function as a
Constitution? W truly believe that it would function. But that's
not saying that we are not open to the thing being changed or
anended by the will of the delegates. W consider this
recomendations; at the very least, a starting point. A framework
in which to work fromand --

MR HANNAH If | may pick up on that. That is
exactly the spirit of the Conmi ssion. W have structured a docunent
that, yes, we have all endorsed. But | think the vernacular is that
we recogni ze that there are margin adjustnents to this docunment that
is best left not to a Conmi ssion, but left to del egates.

By way of exanple, and | know this is probably il
advised for ne to do, but you all are going to help ne because
think it is best for us to use real exanples, rather than tal k about
if our carpet will be red or blue, which by no neans is an
expungenent of your work here. But let's talk about sonething
legitimate for a nmonent.

There is a proposal in the revised Constitution that
calls for an expansion of Tribal Councilors, and it is coupled
together with, obviously, a staggering of terns, and these are itens
that we have heard in our public hearing.

But to set those into notion, the question cane before us
in discussion, well, do we turn around after adopting this
Constitution and hold a whol e new series of special elections? And
if so, what would, in fact, be the financial burden of that upon the



Tri be?

And what we cane about after quite sone debate, as
recall in that room several hours, was sinply to -- we reached a
consensus that we place before you that those additional Council nen
woul d, in fact, be appointed by the Chief, confirmed by the Council
and there's an entire -- as you have read in your docunent, a
formula for getting us to that new expanded Council .

Now, back to ny good friend, M. Cornsilk. W have heard
that in our hearings that, obviously, statistics are true. Wen our
Tribe -- when our Constitution that we operate under now was forned,
we were probably less than forty thousand Cherokees. Today we are
over two hundred thousand.

We have heard concerns with regards to representation
We nade al |l owances for such. W nmde all owances for staggered
terms. How that is instituted, we made a reconmendati on, we reached
a consensus with it, but it's obviously sonething that may well --
you know, an inmedi ate exanple would be, no, we don't want for these
to be appointed and confirmed, we want to initiate a special
el ection of all of those individuals.

So when you ask the question, is it a docurment that we
can endorse, we have, fromits frane and its substance, and it is
sonething that is not from our own obvious contrivance as much as it

is an entitlenent, if | nmay use that easy word -- of the voice that
we heard fromthe Cherokee peopl e.
M . Poteete.
MR POTEETE: | think that what the Comm ssion

has done, is what they were asked to do, based on the discussions
that Council had when it passed |legislation. W westled at |ength
wi th, how do we choose del egates for such a Convention? W only
have an el ection every four years; how are we going to choose a
group of delegates to cone together? W couldn't figure that out.
W tal ked about bringing in experts. Then we decided that -- then
of course, we don't always agree between all of us.

MR. HANNAH:  And you did the right and nobl e
thing. You left it for us to decide.

MR POTEETE: We tal ked about whether we should
bring in experts to help advise us howto structure a Constitutiona
Conventi on, whether we should read an autobi ography to see how t hey
did it. O course, all of that contracted; it doesn't work for us,
for our situation.

VWhat we canme up with, is we're going to, each branch of
gover nment appoi nt sone people that we can agree on, and we're going
to put their best minds to work for the seventh person, and then
we're going to ask themto cone forward and go out and hear what the
Cher okee people say, and try to sunmarize that, and try to bal ance
it, and try to come up with the starting point.

And actually, what we thought when we first started was
that they would weigh it all out; they would give us sonme kind of
anal ysis and say, we heard this fromthis nmany people; this from
this many; this category over here is obviously best left to



| egislation, rather than to casting in stone in the Constitution.
And so we'll take that -- we'll take what they bring us, and we
wrestl ed with whether the Council should be the final approval of
what would go to the people or whether we should leave it to the
Commi ssi on.

And the Conmmi ssion, after it was pointed out to us that
at any tine this Council could propose anendnents to the
Constitution at any given election, we have that option at al
times. So we left it to these |learned gentlenen and Ms. Coon to
sort this out. W couldn't think of a better way.

So, now they've brought this in. And | think what they

want to do with the read-through -- I do not get the idea that
they're trying to shove this at us, but |I think what they want to do
is to explain what their reasoning is behind -- after they wei ghed

all the things, they |ooked at this, and they | ooked at that, and
this is a legislative natter that's best left to |legislation

And now we' ve cone together, and Ms. Berry pointed out,
or soneone did -- this gentle woman pointed out that we had approved
the rules, and they have legitimately stuck to it.

The first itemof business in the nmorning is to set up
the rules by which we're going to conduct this. And that's what
we're trying to do nowis sort it out and get our m nds together
It's going to be a horribly cunbersonme process if we go through, and
it's going to be, as you indicated, stacking one piece on top of the
ot her.

And if we send a caucus out, | think it's too nuch to
hope that they're going to reach a consensus and conme back. The
best thing we might hope for is that they can cone back and say,
here are two alternatives; we can frane it this way or that way, and
boil it down |ike that.

And | would submit to you for discussion before I sit,

t hat perhaps we shoul d organi ze oursel ves around, choose up
conmittees in which people would get together and sort out the
options of which we'll be voting on, into conmittees.

The ot her thought | had was that we have too nuch to do.

The del egates want to have input. They don't want to cone in and
say, yes, we vote for this, or no we don't want to vote for it.
Three days is probably not [ong enough to conduct this kind of
Convention. Fifteen minutes is not |ong enough to hear a change to
t he organic docunent, if that's the word for it, the basis on which
we live. It needs to be sorted out further

And so we need to think about that as we go through. And
maybe even consider that we can't do all the work that has to be
done now, and let's don't rush this thing. Perhaps we need to
recess and cone back later after we have conme up with sone consensus
fromthe group and go out into the conmunity again and |let the
Cher okee people react to this.

| feel very strongly that we'll get nmore public reaction
and nore participation, after we say, these are the nmatters that are
bei ng put forward, and we're going to cone back and finalize that



before we put it on the ballot. Yes, it's expensive, but it can be
a lot nore expensive to turn out sonething that the Cherokee people
didn't support, and it wasn't a good docunent. That could be
horribly expensive in the long run. | appreciate the opportunity to
speak.

MR. HANNAH.  Thank you, Troy. Let ne say,
before |I recognize the gentleman to ny right, that there is one
phenonenal safeguard in what we are about, for those of you who may
be concerned that we will be about rushing towards a process, is
that this Convention, and if we are to bring anendnents or a
docunent, it will be to bring them before the voters of the Cherokee

Nation. Qur people will, in fact, have the final say in what is
goi ng on here; not this Convention.
Sir.

MR. DOMNI NG Carl Downing. Point of
i nformation.

MR HANNAH:  Yes, sir.

MR. DOMNI NG Could you read or have read the
enabling legislation that created the Constitutional Conm ssion or
Conventi on?

MR. HANNAH. It is rather |engthy, but --

MR DOWNING Well, I"'mnore interested in the
duties. | think soneone read that a mnute ago and --

MR HANNAH: We can refocus on that.

MR. KEEN, JR: W're going to see if we've got
copi es of that.

MR HANNAH:  While we retrieve that, 1'll take
this gentlenman's point.

MR. CROUCH: Jim Crouch, del egate from
Sacranmento. Jay, since you raised the issue, | will now ask the
guestion. |'mvery concerned that to some extent people are
focusing on the idea of having sonething ready for the Cherokee
people to review by May 22nd, and | am concerned that that's not
enough tine for this group to do their work, but nuch, nmuch nore
importantly for the Cherokee conmunity across the country to review
that work and to see if they have an opinion on it.

And | amwanting to know who has the call on when this
woul d be put to the people?

MR. HANNAH:  Qur interpretation thus far has

been that that call is of the Conmi ssion. And ny two Commi ssioners
that exited, perhaps they'll -- the question was raised that if we
are, in fact -- or if we cone of alike mnd that this process is

one that should in fact be el ongated, who has the responsibility of
actually calling this before the voters of the Cherokee Nation? In
ot her words --

MR. KEEN, JR : Under our legislature, | believe
our Commission carries sone responsibility.

MR. HANNAH.  That would be nmy answer as well. |
can only speak to the reality of the situation. And the reality is
very sinplistic. Qur current Constitution called that the question



woul d be asked of our people twenty years hence, if, in fact, that
they would wish to call a Constitutional Convention

There was absolutely no, as you have read the
Constitution, no outline as to how that should be done. And in
1995, that question was, in fact, in conpliance with the
Constitution placed on the ballot, and the Cherokee voters
overwhel mi ng said, yes, we will have one

Now, I'mnot here to explain why that this initiative was
not taken up in 1995, or 1996, or 1997. | wll tell you because
there's great a possibility that nmaybe you do not know, is that
t hose of us serving on the Comm ssion received phone calls from
various entities within the Tribal governnment that the Rules
Committee -- if | speak out of turn, Bill John, be sure and help ne
-- but the Rules Committee was at that point, and |'mthinking Mrch
of 1998, was beginning the process of review ng the establishnent of
a Constitutional Convention process. March, April, My, June, July.

And 1'll sinply say a lot of it was perhaps seeded in the
fact that we've had a I ot of discussion in our Tribal government.
Woul d that be a diplomatic way of saying it? And it was not unti
July that the enabling | egislation, because before the Conm ssion
could be independently | aunched to be about our duties, it would, in
fact, have to have enabling legislation identifying our role and

having it approved by the Tribal Council. At that point, we would
be | aunched as an independent Conmission. It was not until August,
as | recall --

MR GOURD: It was passed on July the 27th. W
had our first neeting on August the 8th.

MR. HANNAH.  On August the 8th. So at that
point, we were nore or |ess given the instructions, okay, it's
August the 8th, and we would like for you all to initiate public
hearings. W would like for you to nove through what we're about to
read, which is within the scope of work in our |egislative act No.
10-98.

And our discussion was, as a Conmmission, that if we
could, in fact, reach consensus and identify those issues that
needed to be brought before the Cherokee people, that we would do so
intin for the election of May 22nd, 1999. To not do so, would
obvi ously postpone us to a second general election, or we would have
to seek a special election

And dependi ng upon the position of the administration of
the Tribe, that it night be left to the Conmm ssion to actually seek
what | guess is known as a secretaries election. And we felt that
that woul d probably not be the best course of action.

So we have been noving with the prospect that we woul d,
in fact, be able to reach consensus on issues that would, in fact,
need to be brought before the people in tinme for the May el ection

MR JOHN KEEN: M. Chairnman, John Keen
del egat e.

MR HANNAH:  Sir.

MR. JOHN KEEN. | call for orders of the day so



we can go hone and do sone work.

MR. HANNAH. It is my favorite, as well. And
with that -- M. Keen, before we nove to your call, and | know that
I"mnot followi ng procedures, but | would ask that you indul ge ne,
okay?

Because | will say this, ladies and gentlenen, | wll be
a good nan, and | will be an honest citizen of this Tribe. And if
you think | stand here with the same anount of know edge that either
of these | adies have, that is an inconsistency. But | will see to
it that we nove with fairness at all tines.

We had the question rai sed about the enpowering
legislation. Are there copies available for this gentleman to
revi ew?

MR UNDERWOCD: We do not have them We'Il run
anot her set tonight.

MR. HANNAH. If that will satisfy you in lieu of
us, once again, reading to you, | think you woul d have an
opportunity to see the scope of our work here.

Therefore, |ooking at the hour, and that we have a cal
for the orders of the day, and the order of the day is for us to
conclude at this particular tine with our training session. But |
will entertain this kind gentlenman

MR. SANDERS: Jack Sanders, Tulsa County. Let
me nmake this suggestion tonight. Wen we | eave here, when we go
hone, let's get on our knees, everybody, and talk this over. And in
t he norni ng when we get up, if we have a quiet tine, do the very
sanme thing. By looking to our Heavenly Father, he will give us the
road to travel and in holding our neeting. There will be no
squabbl es, no quibbles. You let himlead us and t he Cherokees, we
won't have any problens. W're all brothers and sisters in Christ.

And | think if we look to him we'll have a successful neeting.
MR HANNAH  Troy.
MR POTEETE: 1'd like to nove that this

gent| eman open and cl ose each session with a prayer. Benjanin
Franklin, when they fornmed the Constitution of the United States,
said, if God can keep a sparrow in the tree, he knows all about you
and the hairs on your head. How do you think we're going to forma
Constitution if we don't go to God in prayer. And the way they got
through this Constitution then, they had a day of fasting. W' ve
been predoninately a Christian nation since before the renoval, and
that woul d probably get us further than all the bickering we could
do.

MR. HANNAH.  Troy, thank you for those coments.

MR POTEETE: That was a notion | would like to
have docunent ed.

MS. COON:  Seconded.

MR. HANNAH. W are not in session for accepting
noti ons of that nature. Thank you, Mary Ellen, for trying to --
Troy, we all heard you here this evening, ny friend. And with that
I will say that we nust be about the business of our people, and we



nmust be about it with a good clear voice and we will reconvene here
tonmorrow norning at eight a.m to do just that.

We will discuss the taking of our photograph in the
norni ng, which we'll probably do as close to this proxinity as we
possi bly can to nove on to the business of the day.

Thank you all and good eveni ng.

( PROCEEDI NGS ADJOURNED)
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